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President’s Page 


How Ethical Are You? Know 


the Standards 


After a year and half of deliberation, 
the Florida Supreme Court approved and 
issued a rewrite of The Florida Bar’s Integra- 
tion Rule and Code of Professional Respon- 
sibility. The new regulations, printed in 
total in the September issue of the Bar 
Journal, consolidate the conduct rules 
and the Bar rules into a single 12-chapter 
document called the Rules Regulating The 
Florida Bar. They go into effect on 
January 1, 1987. Every Florida Bar 
member must be intimately familiar with 
those rules. . . . they govern your life 
as a lawyer. 

The new rules on professional ethics 

(Chapter 4 of the Rules Regulating The 
Florida Bar) have their genesis in the 
ABA’s Model Rules of Professional Con- 
duct. In 1977, the ABA Board of Gov- 
ernors accepted the recommendation that 
a group should thoroughly and systemat- 
ically rethink not only the Code of Pro- 
fessional Responsibility but also the entire 
range of issues in ethical lawyering. It 
was the beginning of six years of hard 
work, spirited debate (some would call 
it lively argument) and great scholarship 
concerning what lawyers do, client-lawyer 
relationships, and the professional respon- 
sibility to the general welfare. The result 
was the publishing of the Model Rules 
of Professional Conduct by the ABA in 
1983. 
The late Robert J. Kutak, chairman 
of the ABA Committee on Evaluation 
of Professional Standards that drafted 
the Model Rules, described best the 
form and function of the rewrite: 

“What the commission has done is 
to take the underlying structural thrust 
of the Code of Professional Responsibil- 
ity — its bifurcation of disciplinary rules 
and ethical considerations — to its next 
logical step by drafting rules that are 
the legal foundation of good professional 
conduct, although not necessarily ex- 
haustive. The effort is to state the neces- 
sary, but not the entire, content of ethical 
behavior. . . . 

“But the resources of law in this, as 
in any other field, are not exhausted 
by the imposition of sanctions. So the 


proposed rules are not so much a penal 
code for the professional (although in 
part they are that) as they are black-letter 
statements of the practice of ethical 
lawyering as it is perceived by our pro- 
fession in the closing of the 20th century. 
Their purpose is to provide standards 
against which ethical lawyers can measure 
their conduct and against which their 
conduct can be measured by others.” 

In 1981, The Florida Bar appointed 
a special study committee to track the 
evolution of the ABA’s Model Rules and 
recommend appropriate suggestions. The 
special 15-member committee,chaired by 
Gerald . Richman of Miami and Stephen 
Busey of Jacksonville, met as often as 
twice a month, proposing modifications 
to the Board of Governors, which in 
turn voted its consensus. In August of 
1983, the ABA adopted its recommended 
Model Rules of Professional Conduct, 
incorporating many Florida recommenda- 
tions. 

Since 1983, The Florida Bar Board 
of Governors and its committees have 
worked, at times indefatigably, to 
strengthen and modify the ABA recom- 
mendations to meet the needs of the legal 
profession in Florida. Not only were the 
rules of professional conduct studied, but 
the 36-year-old Integration Rule, which 
was the document that created a unified 
Bar in Florida, was modified and mod- 
ernized. The result is a body of rules 
that is comprehensive, more precise and 
easier to understand. They also ensure 
a profession more accountable to the gen- 
eral public. 

The rules provide for two nonlawyer 
members to be appointed to the existing 
40-member Board of Governors. The lay 
members will have significant voting author- 
ity. Lay members will also be added to 
the 27 unlicensed practice of law commit- 
tees, similar to the membership of the 
local grievance committees. 

In essence, this means that citizens 
will now be involved in the regulatory 
aspects of the profession at every level. 

The new rules require written contracts 
in all contingency fee cases and impose 
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by Joe Reiter 
President 


caps on legal fees in personal injury cases 
based on a schedule of percentage of 
various awards and time of settlement. 
The rules tighten conflict of interest reg- 
ulations. The former Code of Professional 
Responsibility contained a laundry list 
governing lawyer advertising. The new 
rules will allow virtually any form of 
advertising, so long as it is not false, 
fraudulent or misleading, including direct 
mail solicitation of individuals known to 
have a specific legal problem. The new 
rules also state more clearly a lawyer’s 
moral obligation to provide pro bono 
service. 

The rules change confidentiality in dis- 
cipline cases. They do not allow confid- 
entiality after the court appoints a referee 
in all but minor cases. Previously, the 
attorney could request confidentiality, and 
it was routinely granted, only to be lifted 
after the court imposed a discipline for 
a major violation. Another change in the 
disciplinary rules provides for a minimum 
disbarment of five years, as opposed to 
three, before the attorney can retake the 
bar exam and apply for readmission. The 
new rules also require attorneys who 
resign from The Florida Bar in the face 
of disciplinary charges to seek readmission 
through the Florida Board of Bar Ex- 
aminers. 

It is up to you to know and understand 
the new rules governing your profession. 
I personally urge you to take advantage 
of the Bar’s educational opportunities and 
remind you that with the future imple- 
mentation of required continuing legal 
education, you will be obligated to take 
at least two hours of ethics education. 
Feel free to use the ethics hotline (800) 
235-8619 if you have questions about the 
new rules. Consult the ethics opinion col- 
umns published frequently in The Florida 
Bar News. 

You have a great stake in the pro- 
fession. But the profession has a great 
stake in you — your good deeds and 
your misdeeds reflect on all of us who 
practice law. The public is always watch- 
ing. They expect goodness. We must give 
them our best. BJ 
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Executive Directions 


by John F. Harkness, Jr., Executive Director 


What Others Think 


Periodically we will reprint an article 
or editorial in the News to inform you 
of what others are saying. I want to take 
this opportunity to emphasize some of 
those writings. Of all the comments on 
the Clients’ Security Fund payments there 
was only one that had any negative cogni- 
tion. Most were very positive. 


Florida Bar Tries to Uphold Ethics 


To many skeptics, the words “legal 
ethics” are an oxymoron, a pair of words 
as incongruous as “government efficiency” 
or “military intelligence.” 

The image of attorneys is often a 
negative one, marked by epithets like 
“hired gun,” “ambulance chaser” or 
“shyster.” And there is no doubt that 
some attorneys deserve criticism, for court- 
room shenanigans, greed, incompetence 
or questionable ethics. 

To counteract that image, the Florida 
legal profession is engaged in two ag- 
gressive, long-term programs to uphold 
the ethics of its members by punishing 
wrongdoers and compensating victims of 
unethical attorney ripoffs. 

These little-known programs were 
dramatized in actions Friday by The 
Florida Bar Board of Governors. 

Plantation attorney Marvin Quittner 
was reprimanded after admitting he 
violated the attorneys’ Code of Professi- 
onal Responsibility by filing a motion 
that was potentially damaging and preju- 
dicial to a client. 

Margate attorney Keith M. Krasnove 
was reprimanded after admitting violat- 
ing Bar disciplinary rules by threatening 
criminal charges against a wife, her parent 
and her attorney in order to obtain a 
coerced divorce settlement for the hus- 
band, his client. 

A reprimand for West Palm Beach 
attorney Dan Hayes, originally planned 
Friday, will be delivered later. He took 
so long to file a complaint from a client 
that the statute of limitations expired. 


Then he led the client to believe that 
the lawsuit was actually pending. 

On a happier note, four cash awards 
were granted from The Florida Bar’s 
Clients’ Security Fund. A Hollywood man 
got $3,078 because his attorney misused 
money in a real estate trust account, 
and a Hallandale woman collected $20,000 
because her trust funds were also mis- 
appropriated by the same attorney. A 
Hollywood business got $4,000 because 
its attorney misappropriated funds to 
close a real estate deal. A Margate man 
collected $1,600 because his attorney failed 
to use or return money he had received 
to purchase a title insurance policy. 

These programs show that the state 
legal profession is making a sincere effort 
to police its own ranks, not only punish- 
ing its errant members but also fulfilling 
an obligation to make some restitution 
for attorney misdeeds. 

Joseph Reiter of West Palm Beach, 
new Bar president, says it well: “The 
Florida Bar has a conscience.” 

— News/ Sun-Sentinel, 


July 19, 1986, Editorial 


Bar Attempts to Make “Good” 


Much as good doctors hate to talk 
about bad doctors or good journalists 
about bad journalists, good attorneys gen- 
erally don’t like to dwell on the misdeeds 
of attorneys. But Gerald Butterfield, 
director of information for The Florida 
Bar, has been sending out press packages 
urging editors to write about attorneys 
who have gone wrong. That’s because 
the Bar not only disciplines errant law- 
yers, it makes financial restitution for 
their misdeeds. 

“Legally,” Butterfield points out, “the 
Bar does not have to make restitution, 
but it chooses to do so because it makes 
good sense; it’s ethical.” It does and it 
is. 

Attorneys who go wrong get plenty 
of publicity; payments from the Bar’s 
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Clients’ Security Trust Fund generally 
get little. So here’s an attempt to even 
things up a bit: 

Not long ago, checks totaling $279,587 
were mailed to 45 persons who said they 
had lost money because of unethical con- 
duct by 23 Florida lawyers. Payments 
ranged from $130 to $25,000, the maxi- 
mum allowed. All the lawyers involved 
were prosecuted by the Bar. 

All professions have their bad actors, 
but the legal profession appears to be 
the only one that attempts to recompense 
the victims of its failures in a systematic 
way. The plan is a good one; attorneys 
deserve a pat on the back for operating 
it. 

— Tallahassee Democrat, 


July 31, 1986, Editorial 


Legal Profession Working 
to Preserve its Reputation 


Lawyers have been getting a “bad press” 
the past couple of years, thanks to stories 
generated by doctors, insurance com- 
panies, legislators and even the chief 
justice of the U.S. Supreme Court. 

They are sometimes pictured as a 
largely greedy bunch, with about as much 
genuine interest in “justice” as Huck Finn 
had in education. 

Such judgments on the legal profession 
as a whole are unduly harsh, we'll admit. 
Nevertheless, that seems to be the public’s 
perception of lawyers. 

Despite the slings and arrows sailing 
about their heads, it is only fair to note 
that the legal profession is one of the 
few — if not the only one — that makes 
some effort to compensate the public 
for the misdeeds of some of its errant 
members. 

Just the other day, The Florida Bar’s 
Clients’ Security Fund paid out $279,587 
to 45 persons who suffered losses because 
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Letters 


Dangers of 
Constitutional Convention 

Mark B. Slavin is to be commended 
for his eloquent and erudite article, “The 
U.S. Constitution: Amending It Out of 
Existence.” (July/August Journal, page 
39). It is incumbent upon each of us 
to alert the public to the potential danger 
which a Constitutional Convention can 
pose to our nation. Even more important, 
it is up to us to lobby the Florida Legis- 
lature to rescind the call for a Consti- 
tutional Convention. A write-in campaign, 
aimed at the president of the Florida 
Senate and the speaker of the Florida 
House of Representatives, is one way 
to accomplish both goals. 

We are the beneficiaries of the work 
of the group of idealistic revolutionaries 
who drew up the blueprint for a better 
world in 1787. The U.S. Constitution 
they fashioned made it possible for us 
to grow up in a land of plenty. We 
take our rights for granted. We forget, 
sometimes, that there are vast areas of 
the earth where liberty and justice for 
all is still just a dream. We forget that 
the basis, the foundation of our entire 
government, of our nation, is that blue- 
print drafted so long ago. 

There are some in this land who would 
encourage us to be forgetful. These are 
the people who are calling for a Consti- 
tutional Convention: the people who 
would have each state send delegates to a 
convention to change our Constitution. 

Who are these people? They are the 
decent, well-meaning peonle who would 
like only to add an amendment requiring 
the federal government to have a bal- 
anced budget. They are also the decent, 
law-abiding citizens who would like to 
crack down on crime by repealing the 
4th amendment. That’s the one that pro- 
tects us from unreasonable search and 
seizure; prevents the secret police from 


carting us away in the dead of the night. 
They are the discontents who think the 
system can be improved — by doing 
everything their way. They are optimists 
and cynics; patriots and zealots. They 
are uncontrollable and unpredictable. 

If they are allowed to hold a Consti- 
tutional Convention, they can change our 
entire system of government, do away 
with checks and balances, our bill of 
rights, our freedom, and turn our Amer- 
ican dream into a nightmare. 

We must wake up and stop them before 
it is too late. The Constitutional Con- 
vention will be held as soon as 34 states 
vote in favor of it. So far, 32 states 
have voted in favor of it. Florida is one 
of them. The State of Florida must rescind 
that vote. 

Join with me in urging the Florida 
Legislature to rescind its vote in favor 
of a Constitutional Convention. 

JOYCE M. SIEMON 
North Miami Beach 


Emotional Effects of Custody 

Carol R. Gersten’s fine and helpful article 
in our July/August 1986 Journal does not 
touch one important point, to wit: What 
weight should the court give to the feelings 
of a five-year-old female child who expresses 
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fear of her father, who vomits when told she 
must stay with him, who starts bedwetting 
when she is aware that there are proceedings 
to require visitation? Should the court order 
an independent appraisal of the situation 
before ordering visitation; should support 
payments be stopped if the mother in an 
honest effort to, as she sees it, prevent visita- 
tion under the cited situation; should such a 
study be made by a guardian ad litem, a 
child psychologist, or H.R.S.? 


PRINGLE 
Leesburg 


Judges Need to Police Process 

I recently read your May 1986 issue 
which I found very interesting. I am in 
complete agreement with Mr. Tiedeman’s 
article regarding the need for court enforce- 
ment of an attorney’s ethical obligation 
not to misrepresent material facts in 
appellate work. Like the umpire in base- 
ball, it is not enough for a judge to 
call “balls and strikes.” Judges, like 
umpires, must also ensure that neither 
side uses “spit balls” or “corked bats.” 

If judges fail to police the integrity 
of the process, the following consequences 
can be expected. The law will lose its 
legitimacy as a fair process for resolution 
of disputes. Two, the existing public sus- 
picion of lawyers will substantially increase 
and there will be an increasing demand 
for government regulation of legal prac- 
tice including an oversight commission 
consisting of laymen. 

Once such a process begins, no matter 
how benign its origins, it, like the com- 
merce clause, has no logical end other 
than complete regulation of all aspects 
of legal practice. If we as lawyers fail 
to act and if the courts fail to act, we 
will deserve what we get and we will 
have no one to blame but ourselves. 


KEITH POOLE 
BJ 
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Parker Lee McDonald 


Chief Justice of the Supreme Court 


by Gary Blankenship 


Quiet. 1. Free of turmoil and agitation. 2. Characterized 
by tranquility; serene; peaceful. 3. Restrained; 


unobtrusive. 


alking with Parker Lee 

McDonald, new chief justice 

of the Florida Supreme Court, 
is a quiet experience. 

There is little of the voluble ebullience 
of the court’s newest member, Rosemary 
Barkett. McDonald’s low key, wry humor 
is a contrast to the folksy humor of 
Justice James C. Adkins, the handshak- 
ing, back-thumping style of former Chief 
Justice Joseph A. Boyd, Jr., the impressive 
physical presences of Justices Ben F. 
Overton or Leander J. Shaw, Jr., or 
the professorial demeanor of Justice 
Raymond Ehrlich. 

McDonald puts his elbows on the desk, 
folds his hands together and gives care- 
fully studied answers to questions, his 
voice never rising, only increasing slightly 
in intensity when he wants to make a 
point. 

Those points are almost never about 
himself. 

Perhaps a clue to McDonald’s style 
comes from his military experiences in 
World War II. “I learned a great deal 
of humility,” he recalled. “In high school, 
I was voted most conceited boy, a title 
I didn’t much care about. I vowed then 
never to earn it again and the military 
guaranteed I wouldn't.” 


McDonald was born in the small 
Central Florida town of Sebring on May 
23, 1924—born in Florida, but as he likes 
to point out, “bred in South Carolina.” 
His mother moved down when she 
was seven months pregnant to join her 
husband, a lawyer and state attorney, 
who had moved down earlier. Two broth- 
ers preceded his birth, and a sister and 
brother followed. 


He graduated from the local high 
school and began studies at the University 
of Florida in 1942. It wasn’t long before 
the war interrupted. 


“I started out in anti-aircraft, but I 
ended up in the 20th Armored Division, 
armored engineers,” McDonald said. “We 
were in Europe for six months at the 
end of the war. The war was won; we 
didn’t do much. The Germans gave up 
when they saw us coming,” he laughed. 


“I was just a little enlisted man; cor- 
poral was as high as I got.” 


The war over in Europe, McDonald 
and his unit were sent to the West Coast 
“because we were to be redeployed to 
be in the Japanese invasion. We were 
out in California when they dropped the 
bomb and held everybody up, so don’t 
argue with me whether they should have 


dropped the bomb or not.” 

While the war interrupted his formal 
schooling, military service was its own 
education. “You learn a lot of tolerance 
because you get people of different inter- 
ests and backgrounds thrown together, 
albeit for a common enterprise,” 
McDonald recalled. “You learn to adjust 
and make the differences not so great. 
It’s a great learning experience to know 
how to get along with each other cul- 
turally.” 

The future chief justice returned to 
studies at the University of Florida and 
graduated in February 1950 with B.A. 
degrees in business administration and 
law. But before that graduation came 
a major change — marriage. 

On a visit to what was then Florida 
State College for Women, McDonald met 
his sister’s roommate, Velma Ruth Wilkie 
of Jacksonville. 

“We courted for three years and mar- 
ried in 1949, she having just graduated, 
and I had another six weeks to go to 
get out of law school,” he said. “We 
got married so we would have that two 
weeks vacation there at Christmas time 
in 1949.” 

The McDonalds have four married chil- 
dren — Becky, Bruce, Robert, and Ruth 


THE FLORIDA BAR JOURNAL/OCTOBER 1986 11 


Ann. There are five grandchildren, the 
fifth born in August. 


rom law school, McDonald 

went immediately into practice 

with his father in Sebring. 
“I confess probably the primary reason 
I went there is my mother was dying 
of cancer, and I wanted to be with Dad 
and Mother during those last few months,” 
he said. 

It also brought an opportunity for his 
first big case, tried with his father. “My 
father represented the blacks and poor 
a lot. There was a man named Burkett 
who loaned a lot of money to the blacks 
over there at outrageous rates of inter- 
est,” McDonald said. “In order to get 
around [usury laws], he would take their 
property and then he would resell it to 
them at a greatly enhanced rate. That 
was the ‘loan.’ 

“Well, we filed a lawsuit against Burkett 
claiming this was really a usurious loan. 
And we won that in the trial court and 
it was appealed to the Supreme Court 
and affirmed. That was a satisfying case 


because I thought an injustice that was 
being perpetrated on people was cor- 
rected.” 

After his mother died, McDonald 
decided to relocate. In July 1951 he 
became associated with J. Thomas Gurney 
in Orlando. “He kept me on as an asso- 
ciate for about five years and then he 
thought well enough of me and his son 
and Leon Handley that he formed a part- 
nership with the four of us and we called 
it Gurney, McDonald and Handley.” 

Gurney, still practicing with Gurney 
and Handley in Orlando, called it an 
obvious move. McDonald “appeared to 
be ayoung man _ of ambition and 
with a willingness to work,” he said. 
“Furthermore, he needed a job. I res- 
ponded to him because he appeared to 
be good material for the job I had in 
mind.” 

He was, and partnership was not long 
in coming because McDonald “had 
vindicated my previous judgment of him. 
He had advanced to assume the responsi- 
bility of a full partnership,” Gurney said. 
And, “I had become quite fond of him.” 


While the firm specialized in insurance 
defense work, it also handled some plain- 
tiff cases, most of which landed on 
McDonald’s desk. 

“When I was in Sebring, I did like 
most small town lawyers — small crimi- 
nal cases and divorce cases — but in 
Orlando it was primarily general civil 
litigation,” McDonald said. “The firm 
did more defense work, but my work 
in the Gurney firm was probably relatively 
evenly divided because I did most of 
the plaintiff's cases.” 

He soon had a reputation as an out- 
standing and prepared trial attorney. 

Gurney noted, “He was a very practical 
minded fellow. He was not derisive; he 
didn’t try to deceive anyone; he was not 
one to use sharp practice.” 

The firm prospered and by 1961 was 
one of the leading Orlando law practices, 
with McDonald making a comfortable 
income. 


nd then that same year a new 
circuit judgeship for Orange 
County, the fifth one there, 


Writing Major 
Decisions Is 
Attraction 


Parker Lee McDonald. 


of the chief justice’s writing. 


frequent use of citations. 


filed a financial disclosure. 


amendment pushed through by former 
Gov. Reubin Askew, prohibited a gov- 
ernment employee from lobbying his 
former agency for two years after leav- 
ing office. The amendment allowed lob- 
bying of other state offices. 

The ballot language approved by the 


_ Participating in the important deci-  Jegislature did not mention that the 
sions that define Florida and its legal two-year ban would be lifted, and that 


system is a big attraction to Supreme caused Askew and the Florida League 
Court service, according to Chief Justice of Women Voters to file suit. They 


charged the language was misleading 


In his seven years on the court, and therefore contrary to Florida law. 
McDonald has participated in and writ- 


ten the majority opinion in a number Firestone, 421So0.2d 151. He wrote: 
of topical and important cases. Excerpts 
from two are presented here as a sample 


McDonald agreed in Askew v. 


Although the summary indicates that the 
amendment is a restriction on one’s lobby- 


Common to both is:a meticulous ing activities, the amendment actually gives 
style, addressing every point raised, with 


incumbent office holders, upon filing a 
financial disclosure statement, a right to 
immediately commence lobbying before their 


The first case involved a consti- former agencies which is presently precluded. 
tutional amendment on the 1982 gen- The problem, therefore, lies not with what 
eral election ballot. The amendment, the [ballot] summary says, but, rather, with 
placed there by the legislature, would What it does not say... 
allow legislators and state officials to 
lobby their agency or any state agency 
immediately upon leaving office, if they 


If the legislature feels that the present 
prohibition against appearing before one’s 
former colleagues is wrong, it is appropriate 
for that body to pass a joint resolution and 
to ask the citizens to modify that prohibi- 


The constitution, in the sunshine tion. But such a change must stand on its 
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was created by the legislature. It proved 
irresistible to McDonald. 

“I think I probably had some desire 
to be [a judge] because I’ve always 
respected the judges. When I was a kid 
growing up, the judge in the town really 
was the person, so to speak,” McDonald 
said. “A great friend of my family’s was 
Judge W. Day Barker, who was initially 
a circuit judge when my father was state 
attorney. And then he became a federal 
judge, a United States district court judge. 

“I always had a fond respect and admira- 
tion for Judge Barker and then I knew 
some others. And I thought they were 
the kind of people that I would like to 
be some day.” He applied and won the 
appointment, even though it meant a sub- 
stantial cut in pay. 

“I had only started making good money 
three years prior to coming on [the bench]. 
Had I gotten used to a higher standard 
of living, it would have been more diffi- 
cult to make the adjustment than it was. 
But I felt the pay was such, though, 
that with careful management I could 
have a comfortable life. 

“I also found the pressures of trial 


litigation were very demanding and took 
away a lot of your time from your family. 
Being on the bench you had a job that 
people respected, a job of which your 
family was proud. I think it brought 
the family together, so that it was a family 
endeavor, really. ” 


xcellence and respect. Those 

two words were repeatedly 

applied to McDonald’s 
judicial career. “As far as I know, it 
[McDonald’s standing as a judge] was 
extremely high. He was well respected, 
both for his decorum in court and his 
dealings with lawyers,” former law 
partner Gurney remembered. “He was 
not overbearing, but he required some 
discipline and that the rules of the court 
be followed.” 

“He made an excellent trial judge. He 
was a hard worker,” said Circuit Judge 
C. Pfeiffer Trowbridge, who came on 
the old Ninth Circuit to handle cases 
in the Stuart-Fort Pierce area about four 
months before McDonald was appointed. 

Like many who knew McDonald then, 
Trowbridge said, the man stands out from 


the cases he handled. “He’s just a hard 
working judge. He certainly is worthy 
of the job [as chief justice].” 

One model for McDonald’s judicial activ- 
ities was Ninth Circuit Judge Millard 
Smith, who heard cases in Titusville. 

“As a lawyer, I wouldn’t dare go to 
a hearing before Judge Millard Smith 
without being thoroughly prepared, be- 
cause I knew he had read that file and 
knew what the issues were going to be, 
and if I wasn’t properly prepared to 
present those issues, I knew he would 
be disappointed with me, among other 
things,” McDonald said. 

“And as a judge, I tried to do that, 
too, to know what the critical issues were 
in a case and alert my lawyers that I 
was familiar with the case and hint I 
wanted an intelligent presentation of the 
case. And when you request that and 
they expect that, they give it to 
“TI tell lawyers and law school students 
particularly, ‘One of your favorite pas- 
times is going to be talking about judges 
and their idiosyncrasies. It should there- 
fore not be a surprise to you to know 


own merits and not be disguised as some- 
thing else. The purpose of section 101.161 
is to assure that the electorate is advised 
of the true meaning, and ramifications, of 
an amendment. A proposed amendment 
cannot fly under false colors; this one does. 
The burden of informing the public should 
not only fall on the press and opponents 
of the measure — the ballot title and sum- 
mary must do this. 


The ruling came about two weeks 
before the election, and McDonald also 
joined in a concurring opinion by 
Justice Ben F. Overton which called 
for a mechanism for changing mislead- 
ing ballot language. That, Overton said, 
would allow for the measure to remain 
on the ballot with a fairer description. 

Although McDonald wrote for the 
majority, there were also three concur- 
ring opinions and one dissent. 

The second case, State v. Neil, 457 
So.2d 481, was a 4-3 decision which 
held that potential petit jurors in 
Florida could no longer be excluded 
on the basis of race. 

Neil, a black man, had been charged 
with and was convicted of second 
degree murder and using a firearm in 
a felony, after prosecutors, over Neil’s 
attorney’s objections, removed three 


blacks from the jury pool with per- 
emptory challenges. 

McDonald wrote while in Alabama 
v. Swain, the U.S. Supreme Court 
declined to tamper with peremptory 
challenges, several state supreme courts 
had adopted guidelines to eliminate 
excluding jurors based on race. In 
Swain, the U.S. Court ruled there must 
be a presumption prosecutors were 
using challenges to obtain a fair and 
impartial jury. McDonald found many 
cases failed to meet that test. 


Article 1, section 16 of the Florida Con- 
stitution guarantees the right to an impartial 
jury. The right to peremptory challenges is 
not of constitutional dimension. The pri- 
mary purpose of peremptory challenges is 
to aid and assist in the selection of an 
impartial jury. It was not intended that 
such challenges be used solely as a scalpel 
to excise a distinct racial group from a 
representative cross-section of society. It was 
not intended that such challenges be used 
to encroach upon the constitutional guar- 
antee of an impartial jury. As did New 
York, California, and Massachusetts courts, 
we find that adhering to the Swain test of 
evaluating peremptory challenges impedes, 
rather than furthers, article 1, section 16’s 
guarantee. We therefore hold that the test 
set out in Swain is no longer to be used 


by this state’s courts when confronted with 
allegedly discriminatory use of peremptory 
challenges. 


Instead of the Swain test, McDonald 
wrote the initial presumption should 
be peremptories are nondiscriminatory, 
subject to challenge by opposing coun- 
sel. If an attorney can show the trial 
judge a liklihood the opposing side is 
discriminating in jury exclusions, then 
the other side has the burden of proof 
to demonstrate it is not discriminating. 


McDonald wrote: 


If the party shows that the challenges 
were based on the particular case on trial, 
the parties or witnesses, or characteristics 
of the challenged persons other than race, 
then the inquiry should end and jury 
selection should continue. On the other hand, 
if the party has actually been challenging 
prospective jurors solely on the basis of 
race, then the court should dismiss that 
jury pool and start voir dire over with a 
new pool. 


The opinion said either side could 
challenge the other and concluded by 
ordering a new trial for Neil, but declin- 
ing to apply the ruling retroactively 
to other cases because of insufficient 
records and other considerations. BJ 
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judges talk about lawyers. And we do.’ 
And I use it to make a point that very 
early in your career your reputation as 
a lawyer is made with the judge, and it 
behooves you to start out and keep on 
a proper track early in your career because 
it can follow you for a long time.” 

Being prepared involved more “hard 
drudgery” than McDonald had expected, 
and there were some other changes too. 

“Those people you can associate with 
closely grows smaller because you find 
conflicts in your position of being a judge 
and deciding issues that affect your friends 
or friends of your friends,” he said. “First 
thing you know, you've got a child of 
a close friend who is getting a divorce 
in front of you. It sort of changes your 
relationships. 

“It doesn’t bother me. You get accus- 
tomed to it. So long as you maintain 
and do your work properly and with 
dignity, people respect you and respect 
takes the place of a lot of things. I’ve 
always tried to give full devotion to being 
a judge so that people can have confi- 
dence in what I say and what I do.” 

There was confidence in McDonald, 
represented both in work for The Florida 
Bar and the Florida Conference of Circuit 
Court Judges. In 1973 he was chosen 
as the conference secretary/treasurer, the 
same year his long-time acquaintance, Ben 
F. Overton, then a circuit judge from 
St. Petersburg, became president. Shortly 
after his term was over, Overton became 
the first Supreme Court justice to be 
chosen through the state’s new nominating 
and appointment process. 

And in 1975, McDonald became pres- 
ident of the circuit judges conference. 
By then, McDonald had served in every 
division of the Ninth Circuit and on spe- 
cial assignment with every district ap- 
pellate court. He was also presiding judge 
of the Third Statewide Grand Jury. 

“I think after a while, any judge reaches 
a point where he feels he’s done every- 
thing that particular judgeship affords 
and he’d like to look around for some- 
thing different,” he said. “Timewise, I’d 
say about the time Justice Overton came 
up here I began to think that per- 


e applied for a high court 

vacancy in 1975 and his was 

one of the three final- 
lists’ names sent to then Governor Reubin 
Askew. But Askew chose Joseph W. 
Hatchett, the first black to serve on the 
state’s highest court. 
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Time with the family is important to Justice and Mrs. McDonald. Here they entertain 
two of their grandsons at the family breakfast at The Florida Bar convention. 


In 1978, he applied again and made 
the final three, but Askew chose James 
E. Alderman instead. 

During the same time, McDonald also 
began applying for federal judgeships, 
seeking to become a US. district judge 
like his former neighbor Judge Barker. 

But that was not to happen. In 1979, 
the year The Florida Bar’s Young Law- 
yers Section named him the outstanding 
trial judge in Florida, he applied a third 
time for the Supreme Court. Again he 
was one of the three finalists and became 
Governor Bob Graham’s first appoint- 
ment to the Florida Supreme Court. 

“I’m delighted I got this job,” 
McDonald said. “The U.S. district court 
is a very good, fine position to have, 
but this job affords more opportunities 
from an academic standpoint. I think 
ultimately, we can affect more lives here 
on the Florida Supreme Court than judges 
on the U.S. district court. So I’m glad 
it worked out that way.” 

Like his change from private practice 
to the circuit bench, the new justice faced 
alterations in going to the Supreme Court. 

“One transformation that is a little 
difficult is if you’re a trial judge, you 
rule and that’s the end of it. You’re the 
boss, so to speak,” he noted. “Whereas 


on this court, it’s a collegial court and 
four of us must agree on something, and 
you find your vote, in a sense, is not 
as important as when you're a trial judge. 

“T have never been one on the court 
to try to persuade other members of 
the court to my view. I try to reach it 
after due work and intelligence and tell 
them why I believe that way, but I have 
not tried to persuade people, except in 
rare instances, of what I perceive to be 
errors in their ways,” he said with a 
chuckle. “Others treat that a little differ- 
ently. Perhaps they try to persuade you 
of their views. But in the long run, we’re 
all scholars.” 

McDonald is reluctant to pin a label 
on his judicial views. “I do believe in 
what we call stare decisis. First of all, 
when an issue comes before us, we should 
know where we are now in the law. 
Where is the law now; where did we 
come from; why did we get here? What 
reasons if any are there to change the 
existing law?” he said. “And before a 
change is made, I believe there should 
be some intervening event — social 
change, legislation, something of that 
nature. 

“To the extent possible, I believe the 
law requires a certain amount of stability. 
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I don’t mean it should be rigid and not 
subject to change when there are sociolog- 
ical changes because the law is to some 
extent a moving and evolving creature. 
But on the other hand it’s important 
for people to know what their rights 
and their obligations and responsibilities 
are, and we get those from existing case 
law. We should not be changing those 
for the sake of change alone. 

“So that’s basically my philosophy. To 
that extent, I am cautious. I won’t use 
the word conservative.” 

His outlook and demeanor have cre- 
ated confidence for his two-year tenure 
as chief justice. 

“I think he works very hard and is 
very diligent in trying to find proper 
answers to the difficult questions the court 
gets. I think he’s very conscientious. He’s 
a very pleasant and humane person,” 
said former Chief Justice Arthur J. 
England, Jr., who both served on the 
high court with McDonald and subse- 
quently appeared before him on appeals. 

“He’s very well informed before argu- 
ments and has a good judicial tempera- 
ment. He doesn’t bully people; he doesn’t 
argue with lawyers at oral arguments. 
He’s polite. Not all judges are that way,” 
he added. “I expect he will be a very 
good administrator of the judicial system 
as chief justice. I think the hardest job 
for every chief is the relationship with 
the legislature; to be able to meet the 
financial needs of the judicial system. 
That will be a challenge that will never 
be easy but I think he’s very capable 
of doing a very good job in that regard,” 
England said. 

Judge William A. Norris, Jr., incoming 
president of the Florida Conference of 
Circuit Judges, agreed working with the 
legislature will be an important task for 
McDonald, but he also noted McDonald 
will oversee case time standards approved 
by the court earlier this year. 

“Chief Justice McDonald brings to that 
office extensive trial court experience and 
the tradition of having served as the chair- 
man of the Florida Conference of Circuit 
Judges. We expect to have an extremely 
close working relationship with him,” 
Norris said. 


side from funding and time 

standards, 1985-86 Bar Pres- 

ident Patrick G. Emmanuel 

said McDonald will also handle a large 

caseload, including appeals in death pen- 
alty cases. 

“I think that he’ll make a good chief 


justice. He has a very good background 
as a lawyer and as a judge, particularly 
on the trial level,” Emmanuel commented. 
“He will move with promptness on mat- 
ters that require the attention of the chief 
justice.” 

Justice Ben F. Overton, who served 
as chief justice from 1976-78, observed 
McDonald will have demands ranging 
from legislation on tort reform to new 
rules tightening child support regulations. 
“Just the matter of how they have to 
be implemented presents some adminis- 
trative problems that the court has to 
address,” he said. “That’s in addition 
to the matter of constantly addressing 
the criminal cases and disposing of them 
in an expeditious time frame.” 

Legislatively, “I think that he recog- 
nizes the importance of that part of his 
responsibility,” Overton continued. 
“We’re like any other part of the govern- 
ment. There are just so many tax dollars, 
and you have to compete for your part 
to make sure the court system operates 
properly.” 

Overton has no doubt McDonald, 
whom he has known since the two were 
presidents of different fraternities at the 
University of Florida, will be up to the 
challenges: “I think he’ll be an excellent 
chief justice. He knows the court system 
as well as any member of the judiciary 
in this state. He knows from first hand 
experience many of the problems you 
would not know if you had not been 
there.” 

McDonald said dealing with the legis- 
lature may require flexibility from the 
judiciary, especially with the demands 
facing a rapidly growing state. 

“The legislature is getting somewhat 
upset at us certifying the need for eight 
to 10 to 20 new judges each year,” he 
said. “And they’re asking us what’s the 
alternative. And I think some alternatives 
to the ever increasing demands for 
judgeships would be appropriate. . . . 

“I’ve never been a great admirer of 
administrative law because I haven’t been 
involved with it, but I believe we’re going 
to see many more administrative bodies 
taking over functions that have histor- 
ically been a part of the court system. 
We’re looking at forms of arbitration 
and mediation and I think that’s an area 
we need to continue to explore — any- 
thing that improves the time and expense, 
so long as it does not sacrifice the qual- 
ity of the decisions that must be 
made. . . . I don’t want to sacrifice 
rights to expediency.” 


McDonald said his goals are not 
“sociological” but rather aimed at improv- 
ing the function of the courts. 

“I want to be sure that we have a 
court system that can respond to the 
controversies that exist between citizens 
and be a forum that’s highly regarded. 
And again to do that, we need conscien- 
tious judges who devote full time to their 
work,” he said. “There’s a perception 
out there some of our judges are not 
utilizing their full time and talents for 
their jobs. If that’s true, that’s an image 
I want to correct, both the realities and 
the perception of it.” 


mprovement depends on both law- 

yers and judges, McDonald said. 

Lawyers must present new ideas 
to judges, while judges must demand 
thoroughness and preparedness from law- 
yers, he said. 

“Lawyers are more innovative. I am 
not an innovator. Maybe that’s why 
I’m a judge and not a lawyer,” he said. 
“Lawyers are great creative thinkers and 
they’re the innovators. It absolutely 
amazes me at the progressive thoughts 
in different cases and different circum- 
stances that the lawyers come up with. 
And a good active producing lawyer is 
probably better in that field than I 
“To be a good judge, you’ve got to 
be a good listener. You’ve got to be a 
thinker in that you understand what’s 
being presented and to some extent weigh 
the consequences not just on the parties 
themselves but on others, and that partic- 
ularly includes the appellate level.... 
The lawyer is an advocate; a judge is 
an umpire.” 

Overall, McDonald said he doesn’t 
think the quality of justice has slipped 
in recent years with increasing caseloads 
and trials. Although the workload is 
higher for judges, lawyers are generally 
better prepared because they are more 
specialized, although he noted the pro- 
fession is less personal because of special- 
ization. 

While the caseload has risen for district 
court judges, McDonald said they also 
have research assistants and better re- 
search tools, including computers. Despite 
the pressures on district courts of appeal, 
all of which exceed recommended case- 
load standards, McDonald said their qual- 
ity is good. 

The Supreme Court justices are “all 
friends,” despite different backgrounds, 
he said. “I think our backgrounds bring 
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us a little different perception of what 
the law is and what it should be.” The 
interaction of those judicial perspectives 
provides McDonald with his favorite part 
of being a justice — court conferences. 

With those come “the collegial dis- 
cussion in conference, the give and take; 
to see a point of law come in, develop 
it, talk about it, make some modifica- 
tions, realizing what you’re going to say 
is going to affect a lot of people. It’s 
very exciting to know you're involved 
in any important decision. . . . 

“I think it’s important to have a mix- 
ture of real academic scholarship and 
people who are cognizant of the real 
world. This is no place for fools to be, 
and I hope I’m not one of those fools. 
I wish I had greater scholarship than I 
do. But it must be a scholarship tempered 
with the realities of life. It cannot be 
so academic that you sit back in an 
unreal world.” 

In dealing with the problems of the 
real world, McDonald, who has a long 
history of Bar activities, said he will rely 
on The Florida Bar. The chief justice 
has been chairman of the Annual Con- 
vention and Judicial Administration Com- 
mittees, vice chairman of the Civil Rules 
Committee and a member of the Media 
Relations, Eminent Domain, Inter- 
national Law, and Constitution 
Revision Committees among others. 

With Bar help, McDonald said he 
would like to see more work on expand- 
ing legal aid and legal access programs. 
He would also like to see the juvenile 
justice system get some attention. He 
noted few private attorneys are involved 
in the system, adding, “Some direction 
needs to come for these abused children 
and neglected children. I know the Bar’s 
been working on it. Maybe that’s an 
area where the Bar can do a little bit 
more.” 

And the chief justice would like Bar 
help on merit retention and appointment 
of trial court judges. He said appoint- 
ments usually mean a greater number 
of qualified lawyers seek judgeships and 
merit retention means all judges period- 
ically appear on the ballot. (In 1986 
county and circuit court races, fewer that 
one-fourth of the judgeships attracted 
more than one candidate.) “I don’t want 
to discredit any of the elected judges,” 
McDonald said. “I just think the system 
would be better off with appointment 
and merit retention across the board.” 

Two other subjects likely to occupy 
the court’s attention are sentencing guide- 


McDonald believes the chief justice’s desk requires both scholarship and being in 
touch with life’s realities. 


lines and referral practices. Circuit judges 
are unhappy with restrictions on depart- 
ing from guideline sentences while district 
judges don’t like the increased load from 
departure sentence appeals, McDonald 
said. 

He observed, “I still think sentencing 
guidelines are a worthy project, but some 
modifications need to be made.” 


espite rigors of his career 
and Bar activities, 
McDonald has found time 
for several civic organizations. He has 
been a director of the Kiwanis of Orlando, 
Florida Easter Seals and the March of 
Dimes and served as a PTA president. 
He has been active in the United 
Methodist church, both in Orlando and 
Tallahassee, including serving as a trustee, 
lay leader and Sunday school teacher 
— something he recommends for lawyers. 
“That’s good training . . . because 
there’s a discipline involved there. You’ve 
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got to prepare those lessons and it’s good 
practice speaking and presenting those 
facts. Teaching Sunday school is an invalu- 
able tool for a lawyer. And a judge too.” 
McDonald paused, and added with a 
smile, “I don’t know whether I had bigger 
credibility, but I guess some people would 
rather go before a judge who’s been teach- 
ing Sunday school than one who’s been 
out on the town the night before.” 

McDonald paused again, then con- 
tinued. “One thing about judging, you 
really have to try to live a good clean 
life so people respect you not only on 
the bench but off the bench too. But 
we don’t have to stick our heads in the 
sand. 

“It’s kind of exciting to be here. The 
main thing is people, your friends, expect 
a lot of you and you don’t want to let 
them down. And I think the idea of 
striving to be worthy of confidence other 
people place in you is something we 
should never forget, no matter what we 
do.” BJ 
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SERVICE 
THAT SUITS 
YOU TO 

A TEA. 


Asan attomey, you realize 
that title insurance is a 
business in which speed, 
accuracy and know-how are 
vital. And that makes good 
service absolutely essential. 

At The Fund we're fond of 
saying that our service suits 
you to a tea. 

We think it's a fitting 
phrase. After all, just as you’d 
expect a tea to be strong, 
fresh and well-seasoned — 
well, aren't these the very 
qualities that make for a 
trusted title insurance 
company? 

We certainly think so. 

Our service orientation 
can be seen in things both 
large and small. Whatever 
size policy, The Fund is 
thoroughly capable — 


the result of over 36 years’ 
experience in Florida real 
estate law. Our aim is to 
make sure everything is 


legal, proper and problem- 
free. 


That's service. But then, 
the Fund has always been 
pledged to working with you, 
not against you. 

So please think of us when 
your thoughts turn to title 
insurance. Or tea for that 
matter. And don't hesitate to 
call if you think we can be of 
help. Because when it comes 
to serving the attorney, we 
never run out of steam. 


Caf 


— Charles J. Kovaleski 
President 
Attomeys’ Title Insurance Fund 
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If your long distance service 
makes a simple hello almost impossible, 


Overlapping 


Call (800) 526-3000 operator 445 
and say hello to I'I’l’'s new ground-based network 
that ensures crystal-clear connections! 


Cross-talk. Overlapping conversations. Echoes. Delay. Is this 
what you're getting from your long distance connections? 

If so, it’s probably due to a satellite connection. Because 
most of the long distance companies in your area use satellites 
to transmit some or all of your calls. 

But not ITT Longer Distance®! Our new network is totally 
groundbased. So you get the high-quality connections you 
need. Every call—no matter how near or far—comes through 
loud and clear! 

What's more, ITT Longer Distance is priced much lower 
than AT&T. And about the same as MCI and Sprint. So why 
pay a premium? Or tolerate inferior service? With ITT Longer 
Distance, you get the quality you need—at the low rates 
you want! 


We can handle all your communications needs 

In addition to Longer Distance, ITT has a variety of ways to 
help you communicate more efficiently and economically. 
We're a leader in worldwide telecommunications with the 
expertise to provide you with the services that are exactly 
right for your company. For example: 


ITT SMART-WATS—the cost-effective WATS alternative 
If you’re spending more than $300 a month on long distance, 
you save with SMART-WATS Service. SMART-WATS lets you 
call any telephone in the continental United States for a lot less 
than you'd pay with AT&T WATS. And, it offers services you 
simply won't get from AT&T: speed dialing, conference call- 
ing, authorization codes to let you allocate costs and control 
usage, and a variety of custom-tailored services to meet all 
your communications needs. 


Free telecommunications analysis 
As you can see, ITT can help you balance the modern telecom- 
munications you need with the bottom-line economy you've 


been looking for. And, an ITT representative can show you 
even more. 
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At your request, one of our representatives will visit your 
office, analyze your communications needs and then recom- 
mend the best ITT services for your company, including our 
Private Line Service and Telex 86—the most advanced 
worldwide written communications system available. This 
visit is absolutely free, so you risk nothing to take advantage 
of our offer. 


To arrange your free analysis, just clip and mail the coupon 
below. Or call us toll-free: 


| (800) 526- 3000, operator 445 


I want to know more about ITT’s communications services for 
my company. Please have an ITT representative contact me to 
arrange my free telecommunications analysis. 1 am most inter- 
ested in the following ITT services: 


LJ Longer Distance (_] Private Line 

_] ITT SMART-WATS _] Telex 86 

NAME (Please Print) 

COMPANY 

ADDRESS 

CITY STATE ZIP 
TELEPHONE (Area Code) 

Please mail to: 

ITT, Dept. COMMUNICATIONS 


100 Plaza Drive 
Secaucus, NJ 07096 


ITT 


SERVICES VIA 


7 Echo 
! 


A Suggestion for 


Defining Resp onsibilities 


Death 


by Terrence William Ackert 


he remedy of death, admin- 

istered by the state in capital 

cases, stands uniquely alone in 
the process of judicial dispute resolution. ! 
Whether proponents of the death penalty 
or not, lawyers recognize that its finality 
mandates a responsibility to provide cap- 
ital defendants a full and fair opportunity 
to argue all recognizable defenses, at both 
trial and appeal.” 

In recent years, the most prominent 
juridical emphasis in death penalty litiga- 
tion has involved the collateral appellate 
process and “last gasp” issues: access 
to counsel for collateral appeal,? identify- 
ing counsel for collateral appeal,‘ time- 
liness of collateral appeal,’ limitations 
on the scope of collateral appellate 


Cases 


review,® etc. Addressing at least some 
of these concerns, a bipartisan cross-sec- 
tion of The Florida Bar, including Cab- 
inet officers and the Governor, supported 
the legislature in the passage of the 
Capital Collateral Representative (CCR) 
Act, effective July 1, 1985, which provides 
those given a death sentence access to 
counsel to address all issues, state and/or 
federal, on collateral appeal on a timely 
basis.’ 

Yet increasingly, collateral appellate 
review focuses on allegations of error 
by trial counsel at the first stage of the 
melancholy drama of death litigation, 
error of a magnitude reaching funda- 
mental due process standards. This article 
suggests a means by which such error 


might be avoided. The allegations of inef- 
fective representation at trial are not sur- 
prising, given the high stakes and the 
lack of particularized standards regarding 
the provision of counsel in such cases. 
For instance, few death penalty trial coun- 
sel are board certified criminal trial attor- 
neys; none is currently required to master 
any specific internship or educational expe- 
rience prior to undertaking representa- 
tion.’ In fact, many death case defendants 
appear to be indigent and represented 
by public counsel, whose resources typ- 
ically are limited, whose trial attorneys 
are of limited experience, and whose capac- 
ity to prepare thoroughly is therefore 
handicapped. Fewer still of these attor- 
neys may have the sort of intensive 
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appellate experience or training in death 
cases from which they could develop a 
finely honed awareness of trial and 
appellate considerations. 

While specific examples of error are 
of limited usefulness, their consideration 
is illuminating. Each of the allegations 
of error cited below could mandate rever- 
sal: 

(1) Trial counsel fails to recognize a 
potentially absolute speedy trial defense 
provided by the interstate agreement on 
detainers.!° 


(2) Trial counsel has limited knowledge 
of, and no resources to address, damning 
but unreliable alleged ballistics “tests,” 
which are admitted without a defense 
showing their inherently unscientific 
method. It is this evidence on which the 
state relies to establish premeditation.!! 


(3) Trial counsel, through lack of time 
or for other logistical reason, fails to 
conduct an adequate investigation into 
the mitigating circumstances which may 
reasonably have had an impact on 
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St. Petersburg, FL 33732 


We also have markets available for directors and officers 
liability insurance for financial institutions. 
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premeditation and, therefore, the sen- 
tencing phase. !2 

(4) Trial counsel, apparently unaware 
of the defendant’s absolute right to mean- 
ingful, independent psychiatric assistance, 
uses the arresting sheriff's staff psychol- 
ogist to obtain a psychological evaluation 
of defendant. The staff psychologist had 
no advanced degree; his report, without 
testimony and any right of confrontation, 
is used to demonstrate mental capacity 
at sentencing.!3 

A number of such fundamental errors 
can only be attributed to lack of training 
and experience in the law unique to death 
cases. Even such basic errors, sufficient 
as they might be to justify reversal if 
properly raised, may be lost to the 
appellate advocate if trial counsel fails 
to plead them properly.'* Thus, in the 
increasingly complex matter of death pen- 
alty review, in which strong competing 
considerations include both the under- 
standable desire by policy makers and 
the judiciary to limit repetitive and unnec- 
essary petitions for review, and the 
defendant’s right to a fair trial with 
effective counsel, issue recognition and 
development by trial counsel may have 
permanent, irrevocable and disastrous con- 
sequences, for the judicial system, the 
defendant and the public treasury.!5 

Is the requirement of particularized 
standards for death trial counsel without 
precedent? Hardly. 

The complexity of specialized litigation 
has led a number of sections of The 
Florida Bar to adopt standards governing 
the qualification of trial counsel to denote 
publicly specialized competence; indeed, 
the Criminal Law Section has promul- 
gated Standards for Certification of Board 
Certified Trial Lawyers, the avowed pur- 
pose of which is “to identify those lawyers 
who practice criminal law and have the 
special knowledge, skills, and proficiency 
to be properly identified to the public 
as certified trial or appellate lawyers in 
criminal law.”!6 

Although neither the Criminal Law Sec- 
tion standards nor those of other sections 
are required by the Florida Supreme 
Court to be met in order for counsel 
to practice in those fields, the uniqueness 
of the death remedy and the appellate 
focus on performance of trial counsel 
before permitting execution demand 
adoption of standards regulating the pro- 
vision of trial counsel in death cases. 
There is a growing, sensible policy of 
many judicial institutions to demand 
evidence of competence prior to granting 


license to practice.!7 

The minimum standards for trial death 
counsel differ little in form from those 
proposed for certified trial or appellate 
lawyers, but in substance should also 
require that the specific areas of experi- 
ence, training, and education constituting 
minimum qualification reflect death liti- 
gation, and that death counsel must be 
board certified. Thus, to qualify as trial 
death counsel one would have: 

(1) The basic certified trial or appellate 
lawyer background, including: 

(a) At least five years of actual law 
practice of which at least 40 percent has 
been in active participation in criminal 
law; 

(b) Trial of at least 25 criminal cases 
(20 of which must have been jury trials 
and 15 felony trials); 

(c) Within the three years preceding 
application, the applicant’s involvement 
in criminal law must demonstrate special 
competence in criminal law; 

(d) Providing the names of at least 
four lawyers (not involved in the appli- 
cant’s practice) and two judges who can 
attest to the special competence and sub- 
stantial involvement in criminal law; 

(e) Substantial contemporary educa- 
tion consisting of at least 30 hours of 
approved CLE in state and federal crim- 
inal law topics within the past three years; 

(f) Submitting to and passing an 
examination designed to demonstrate spe- 
cial competence; 

(g) Maintaining accreditation by adher- 
ence to these standards; 

(2) In addition, the following particu- 
larized experience in death penalty litiga- 
tion: 

(a) Having sat as assisting or junior 
counsel in at least five death penalty 
jury trials in which applicant performed 


substantial investigation, evaluation, plead- 
ing, discovery, taking of witness testi- 
mony or statements, and presentation 
of evidence in each case, under the super- 
vision of lead counsel who is certified 
in death cases or substantially meets the 
standards therefor; 

(b) Having experienced the sub- 
stantial involvement set forth in (2)(a) 
above in both the trial and sentencing 
phase of death penalty litigation; 

(c) Of the references submitted, at 
least one lawyer and one judge who can 
attest to (2)(a) and (b) above; 

(d) In addition to the basic education 
requirement, the applicant must have 30 
additional hours of CLE in the three 
years prior to application, specifically 
addressing death penalty litigation, of 
which at least 10 must address state and 
federal appellate matters in death litiga- 
tion; 

(e) The examination process passed 
must include scrutiny of death penalty 
litigation matters; 

(f) The recertification process would 
include retesting on contemporary death 
penalty issues. 

The goals of these requirements would 
be to ensure appropriate levels of compe- 
tence and experience in trial counsel in 
death cases. 

Such standards, of course, create com- 
plexity. The Bar and law schools will 
need to encourage the development of 
that special class of counsel able to meet 
these standards by ensuring that educa- 
tional opportunity is available. Experi- 
enced public and private counsel will have 
to provide the “internship” supervision 
necessary to make available, meaningful 
opportunities for “junior” counsel. The 
legislature may have to provide funds 
to foster and develop these specialized 


attorneys for indigents, and to expand 
the staff of the CCR to enable that office 
also to provide educational and experi- 
ential opportunities. The certification 
board itself will have to assume the addi- 
tional responsibility of qualifying death 
penalty applicants. The need for a clear- 
inghouse on contemporary developments 
and a shared “brief bank” on salient 
research is apparent. 

Prevailing notions of what constitutes 
“attorney regulation” may require adjust- 
ment. While the Florida Supreme Court 
has exclusive jurisdiction to regulate the 
admission and discipline of attorneys,'® 
and trial courts have a limited inherent 
power,'9 the legislature suggests that such 
judicial authority to regulate may have 
limitations.2° 

Clearly, specialization in death penalty 
cases would require the expenditure of 
substantial blood, sweat, and tears by 
applicants; their services, whether public 
or private, would not come cheaply. 
Private contractual arrangements would 
remain, as now, subject to supply and 
demand; the effect on governmental 
expenditures would likely be more intense. 
Maintenance by the public defenders of 
qualified trial attorneys for death cases, 
however, may well be offset by the higher 
quality of representation, and the conse- 
quent diminution in the subsequent direct 
and collateral appeals and the costs 
thereof, including publicly funded attor- 
neys. 

Implementation of such criteria would 
also require some gearing up to identify 
certifiable attorneys in sufficient numbers 
to permit the system to perpetuate itself. 
The virtual explosion in the attorney pop- 
ulation of Florida, the “grandfathering 
in” by acceptable criteria of currently 
qualified and experienced attorneys, the 
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appointment of such experts on a case- 
by-case basis in publicly funded cases 
at modest yet reasonable fees, the imple- 
mentation of an intensive training pro- 
gram by existing institutions, and the 
tough, competitive nature of the better 
criminal attorneys combine to render this 
obstacle surmountable in a short time. 
These complexities, however, cannot 
possibly justify a system which tolerates 
representation in matters involving the 
majesty of life by untested advocates, 
then permits lengthy appeals in which 
the questionable quality of that trial rep- 
resentation may result in the circular 
reinitiation of the whole process. Good 
sense and due process suggest change. BJ 


' Appellate review of death sentencing, for 
instance, requires greater scrutiny than other 
forms of punishment: California v. Ramos, 
463 U.S. 992 (1983); Enmund v. Florida, 102 
S.Ct. 3368 (1982); Shaw v. Martin, 613 F.2d 
487 (4th Cir. 1980); Dobbert v. Wainwright, 
670 F.2d 938 (11th Cir. 1982). Between 1979 
and 1985, the Governor of Florida signed 
113 death warrants according to figures 
reported by the Orlando Sentinel, September 
25, 1985. 

2 See Remarks of Justice Thurgood 
Marshall to the Judicial Conference of the 
Second Federal Circuit, made September 6, 
1985, in opposition to the procedure used 
to effect the death penalty; see also letter of 
Florida Attorney General Jim Smith of 
September 24, 1985, widely distributed through- 
out Florida, in response to Justice Marshall’s 
comments. 

3 See Ross v. Moffit, 417 U.S. 600 (1974); 


the U.S. Supreme Court has never affirmatively 
ruled that there is no right to counsel in 
post-conviction death row cases. See also 
Graham v. State, 372 So.2d 1363 (Fla. 1979); 
State v. Weeks, 166 So.2d 892 (Fla. 1964); 
and Sandberg v. State, 163 So.2d 2 (Fla. 
2d D.C.A. 1964) which seems to suggest that 
under certain circumstances counsel ought to 
be appointed for such post-conviction proceed- 
ings. 

4 State v. Agan, 8th Jud. Cir. #80-312-CF, 
motion to vacate stay denied (opinion dated 
3/15/85); State v. Waterhouse, 6th Jud. Cir. 
case #80-192, motion to vacate stay denied 
(opinion dated 3/18/85). 

5 One of the tactics used by prosecutors 
in the initial collateral appeal hearings (includ- 
ing the motion to stay execution used to obtain 
time to hear the matter on the merits) is to 
allege that the defendant files his pleadings 
just before execution to force a stay. If true, 
this is a most dangerous strategy. Where vol- 
unteer counsel is involved, it is unlikely. 

6 With respect to ineffectiveness of counsel, 
see Strickland v. Washington, 104 S.Ct. 2052 
(1984). 

71985 H.B. 582 and S.B. 616, amending 
FLA. StaT. §27.51 and creating §§27.701-708. 

8 Strickland v. Washington, 104 S.Ct. 2052 
(1984); Mauldin v. Wainwright, 723 F.2d 799 
(1Ith Cir. 1984); O’Callaghan v. State, 461 
So.2d 1354 (Fla. 1984); King v. Strickland, 
714 F.2d 1481 (11th Cir.), vacated and 
remanded for recon., 104 S.Ct. 2651 (1984), 
adhered to on remand, 748 F.2d 1402 (11th 
Cir. 1984), cert. den. U.S.L.W. (1985); see 
also Watkins v. Foster, 570 F.2d 501 (4th 
Cir. 1978). 

9 The Criminal Law Section of The Florida 
Bar has prepared minimum guidelines for 
designation as a certified criminal trial lawyer; 
however, no other special requirements for 
death row counsel now exist or are currently 
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being proposed. 

“Minimum standard” criteria may be a devel- 
oping trend; see footnote 17 regarding mini- 
mum standards in the U.S. District Court 
for the Southern District of Florida. 

10 FLA. STAT. §§941.45-50; Cuyler v. Adams, 
449 U.S. 703 (1981); U.S. v. Odom, 674 F.2d 
228 (4th Cir. 1982). 

11 See Gunpowder and Shot Pattern Tests, 
F.B.I. LAW ENFORCEMENT BULLETIN, Septem- 
ber 1970, p. 7 et seq. 

12 See Mauldin v. Wainwright, 723 F.2d 799 
(11th Cir. 1984); State ex rel. Goepel v. Kelly, 
68 So.2d 351 (Fla. 1953); Cahill v. State, 190 
So.2d 621 (Fla. 1966); Gapner v. State, 9 
So. 835 (Fla. 1891). 

13 Ake v. Oklahoma, 105 S.Ct. 1087 (1985); 
Blake v. Kemp, 758 F.2d 523 (11th Cir. 1985); 
Pedrero v. Wainwright, 590 F.2d 1383 (Sth 
Cir. 1979); Proffitt v. Wainwright, 685 F.2d 
1227 (11th Cir. 1982). 

14U.S. v. Curry, 512 F.2d 1299 (4th Cir. 
1975). 

'5 [d., Sincox v. U.S., 571 F.2d 876 (Sth 
Cir. 1978). 

16 In re: The Florida Bar Petition to Amend 
the Bylaws Under the Integration Rule, Fla. 
Supreme Court case #67,784, opinion rendered 
April 10, 1986, regarding Standards for Cer- 
tification of a Board Certified Criminal Lawyer. 

17 See, Special Rules Governing the Admis- 
sion and Practice of Attorneys Before the 
United State District Court for the Southern 
District of Florida, adopted April 5, 1982, 
which requires an applicant to pass an exam- 
ination testing knowledge of the Federal Rules 
of Criminal and Civil Procedure, the Federal 
Rules of Evidence, the law generally of federal 
jurisdiction and venue, and local rules. 

18 FLA. Const. Art. V, §15. 

19 Brassell v. Brethauer, 305 So.2d 217 (Fla. 
4th D.C.A. 1974); see also Integration Rule 
of The Florida Bar, Rule 11.14(9). 

20 FLA. STAT. §454.021. 
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Appeals 


by William A. Haddad 


any times the entry of a “final” judgment 

does not conclude a case from the standpoint 

of the labor of both bench and bar. Admittedly, 
it is generally true that a judgment to be final must dispose 
of all of the claims and counterclaims pending in the case.! 
However, such pending collateral matters as costs and attor- 
ney’s fees do not keep a judgment from being final.2 Addition- 
ally, much other legal action may take place in a case after 
final judgment, including rehearings, motions to vacate, mod- 
ification petitions in domestic relations cases and enforcement 
actions. 

Many of these post-judgment proceedings result in orders 
entered by the trial court which a litigant may desire to 
appeal. The right to review and the method of review of 
these post-judgment orders has been an area of some confusion 
in the law of Florida. The confusion appears to arise from 
the tension between the nonfinal appeal rule (which includes 
orders entered after final order as appealable nonfinal orders) 
and certain cases which hold that some orders entered after 
final judgment may be final judgments in themselves. The 
latter principle was well put in Thomas v. Cilbe, Inc., 104 
So.2d 397, 399 (Fla. 2d DCA 1958), where it was stated that: 
Not all orders entered subsequent to final decree are interlocutory, 
but in a proper case an order entered after final decree may of itself 
constitute a distinct adjudication so final in nature as to partake of 
the character of a final decree and may, therefore, sustain an appeal. 

The previous nonfinal appeal rule provided, in part, for 
nonfinal appeals from “decisions, orders or judgments entered 
in civil actions after final judgment. . . .”4 The present nonfinal5 
appeal rule continues this category but with significantly differ- 
ent wording — “nonfinal orders entered after final order 
on authorized motions are reviewable by the method prescribed 
by this rule.”6 [Emphasis supplied] The new rule thus 
accommodates the case law which holds that some orders 
after final judgment may be appealed as final orders by 
plenary appeal. Only “nonfinal” orders after final judgment 
are made appealable by nonfinal appeal. 

However, the rule begs the question of which orders after 
final judgment are nonfinal orders and which are final. The 
purpose of this article is to explore this sometimes murky 


area of case law as it pertains to the various types of post- 
judgment orders to determine whether they are appealable 
and, if so, by full or nonfinal appeal. 


Some Consequences of the Method of Review 

Once it is determined that a particular type of post-judgment 
order is appealable, it might be asked, why does it matter 
whether it is appealable as a final judgment or pursuant to 
the nonfinal appeal rule? 

First, a motion for rehearing is not authorized as to nonfinal 
orders.’ Therefore, the practitioner may not depend on a 
rehearing motion to stay the rendition of a nonfinal order.® 
Even if the rehearing is entertained by the trial judge on the 
merits, it does not stay the time for the notice of appeal to 
be filed. An appeal filed within 30 days of an order denying 
the rehearing motion but more than 30 days from the final 
judgment would thus be dismissed.!° Not so, if the order after 
final judgment were itself considered a final order.!! 

Secondly, the procedure for prosecuting a nonfinal appeal 
differs from an appeal from a final judgment. The time for 
filing briefs is much shorter in a nonfinal appeal.'? Additionally, 
the record in a nonfinal appeal is prepared by appellant’s 
attorney as an appendix while the clerk makes up the record 
in a full appeal.!3 At least one district court of appeal does 
not allow oral argument in nonfinal appeals.'4 


Types of Post-Judgment Orders 
®@ Orders on Rule 1.540 Motions to Vacate 


Orders on motions to vacate filed pursuant to Florida 
Rules of Civil Procedure 1.540 are specifically made appealable 
under the nonfinal appeal rule.!5 Even if not specifically pro- 
vided for, however, they might be appealable under the provi- 
sion of the nonfinal appeal rule allowing appeals from orders 
entered “after final order.”!6 Attorneys should keep in mind 
that an appeal from such an order is a nonfinal appeal with 
the drastically shortened time schedule for briefs provided 
for in that type of appeal.!7 Rehearing motions are not authorized 
and even if acted upon by the trial judge do not extend the 
time to appeal this type of order.!8 
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@ Orders on Motions to Vacate or 
Set Aside Clerk’s Defaults and Default 
Judgments 

Under the “old” (pre-1977) Florida 
Appellate Rules, “orders granting or deny- 
ing motions to vacate defaults” were made 
appealable by interlocutory (nonfinal) 
appeal.'? The 1977 revision of the appellate 
rules made no specific provision for 
appeal from orders on motions to vacate 
defaults. This led to many cases ruling 
on whether other provisions of the 
interlocutory appeal rule were sufficient 
to allow appeals from such orders. 

In Praet v. Martinez, 367 So.2d 657 
(Fla. 3d DCA 1979), the Third District 
Court of Appeal was faced with an appeal 
from an order setting aside a clerk’s 
default. The court considered two possi- 
ble provisions of the current nonfinal 
appeal rule which might arguably allow 
the appeal. Rule 9.130(a)(4) allows appeals 
from “nonfinal orders entered after final 
orders.” The court held this provision 
was not applicable because a clerk’s 
default was not a final order and, thus, 
an order setting it aside was not a nonfinal 
order entered after final order. In this 
respect, a clerk’s default was distinguished 
from a default judgment, entered by a 
trial judge. Rule 9.130(a)(5) provides for 
nonfinal appeals from orders entered on 
motions filed pursuant to Florida Rule 
of Civil Procedure 1.540. The Praet opin- 
ion also rejected this provision, reasoning 
that Rule 1.540(b), Florida Rules of Civil 
Procedure, provides for relief from final 
judgments or orders and a clerk’s default 
does not fit into these categories. Conse- 
quently, the Praet court dismissed the 
appeal from the order setting aside the 
clerk’s default. Other district courts of 
appeal ruled similarly to Praet on appeals 
from the same orders.2° 

Soon after Praet, Florida courts were 
faced with appeals from orders denying 
motions to vacate clerk’s defaults. In 
Moody v. Moody, 371 So.2d 553 (Fla. 
2d DCA 1979), the Second District Court 
of Appeal held that such an order was 
also not appealable relying on the ra- 
tionale of Praet. In Caribbean Agencies, 
Inc. v. Agri-Export, Inc., 384 So.2d 281 
(Fla. 4th DCA 1980), the Fourth District 
Court of Appeal followed Moody. How- 
ever, the specially concurring opinion of 
Judge Hersey, opined that the Moody 
court misapplied Praet. The latter case 
involved an order granting a motion to 
set aside default while Moody involved 
an order denying such a motion. Judge 
Hersey perceived another section of the 


nonfinal appeal rule which arguably made 
orders denying motions to set aside clerk’s 
defaults appealable; namely Rule 9.130 
(a)(3)(IV), which provides for appellate 
review of a nonfinal order which deter- 
mines the issue of liability in favor of 
a party seeking affirmative relief. 

The Third District Court of Appeal 
in Pedro Realty, Inc. v. Silva, 392 So.2d 
1005 (Fla. 3d DCA 1981), held that an 
order denying a motion to vacate default 
was appealable, agreeing with the special 
concurrence in Caribbean (Judge 
Schwartz dissenting). It is not clear, but 
probable, that Silva involved a clerk’s 
default. 

In Doctor’s Hospital of Hollywood, 


It is the final judgment which 
is appealed even though the 
rendition date of the final 
judgment is postponed by a 
motion for rehearing 


Inc. v. Madison, 411 So.2d 190 (Fla. 
1982), the Florida Supreme Court re- 
solved the conflict by adopting the 
rationale of Silva and expressly rejecting 
the Caribbean and Moody holdings. 
Doctor’s Hospital involved a default judg- 
ment and does not expressly discuss the 
difference between clerk’s defaults and 
default judgments. However, the breath 
of the dicta and the express disapproval 
of Moody, which did involve merely a 
clerk’s default, indicate that orders deny- 
ing motions to vacate all types of defaults 
are appealable as determining liability 
in favor of a party seeking affirmative 
relief pursuant to Rule 9.130(a)(3)(C)(IV). 
Indeed, that is how Doctor’s Hospital 
has subsequently been interpreted.?! 

The Doctor’s Hospital case did not 
disapprove Praet, so that the granting 
of a motion to vacate a clerk’s default 
remains a nonappealable order. This was 
subsequently made clear by French v. 
Wellman, 413 So.2d 143 (Fla. 5th DCA 
1982), and Perry v. Sawyer, 454 So.2d 
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790 (Fla. Sth DCA 1984). Of course, 
an order granting a motion to set aside 
a default judgment is appealable as a 
nonfinal order entered after final order 
pursuant to 9.130(a)(4) and possibly pur- 
suant to 9.130(a)(5). See Diner’s Club, 
Inc. v. Brachvogel, 370 So.2d 443 (Fla. 
3d DCA 1978), cert. dismissed 395 So.2d 
1156 (Fla. 1980). 

The problem in analyzing the above 
cases is not that they any longer conflict 
but rather that each case deals with 
portions of the nonfinal appeal rule and 
no one case summarizes all of the portions 
of that rule as they relate to appeals 
from orders on motions to vacate all 
types of defaults. However, from all the 
above cases the following comprehensive 
summary of appealability should be help- 
ful to the appellate practitioner: 

1. Order granting motion to vacate 
clerk’s default — not appealable. 

2. Order denying motion to vacate 
clerk’s default — appealable under non- 
final appeal Rule 9.130(a)(3)(C)(IV). 

3. Order granting motion to vacate 
default judgment — appealable under 
nonfinal appeal Rule 9.130(a)(4) and 
(a)(5). 

4. Order denying motion to vacate 
default judgment — appealable under 
nonfinal appeal rule, all subsections cited 
under 2 and 3 above. 


@ Orders on Motions for Rehearing 
and New Trial 

Post-judgment orders on rehearing and 
new trial motions are excluded from the 
class of appealable orders under the 
nonfinal appeal rule,?? and are not other- 
wise appealable.?3 Yet some attorneys mis- 
takenly file notices of appeal directed 
to such orders.4 

The tendency to refer to the order 
on rehearing as the order being appealed 
from supports the old adage that “a 
little knowledge is a dangerous thing.” 
The appellate rules allow 30 days to appeal 
from “rendition” of the order appealed 
from? and further provides that an order 
is not rendered until an authorized and 
timely motion for rehearing is disposed 
of.26 Knowing this, some attorneys con- 
clude that it is the rehearing order that 
is being appealed. Not so. It is the final 
judgment which is appealed even though 
the rendition date of the final judgment 
is postponed by a motion for rehearing. 

Although appeals were dismissed in 
early cases because the notice of appeal 
referred to the denial of the rehearing 
motion as the order appealed from,’ 


these cases are no longer good law. The 
consensus in Florida appellate. courts 
appears to be that a mistaken designation 
of the rehearing order in place of the 
final judgment is not fatal.28 The theory 
of these cases is that it is apparent to 
all parties that the final judgment was 
meant to be appealed and appellee is 
not prejudiced. The courts in so holding 
were mindful of the general section of 
the appellate rules authorizing the court 
to disregard nonprejudicial errors in 
form,2? and the commentary to the rule 
setting forth the form of notices of 
appeal.3° Nevertheless, it behooves the 
careful appellate practitioner to state in 
the notice of appeal that the final judg- 


be appealable because all final judgments 
are appealable and even if considered 
a nonfinal order the order would he 
appealable as an order entered after final 
judgment.33 However, the practical conse- 
quences relating to the difference between 
full and nonfinal appeals, discussed above, 
would make the answer more than 
academic. 

Early on, it was held that appeals from 
orders on modification petitions should 
be by interlocutory (nonfinal) appeal.*4 
The theory was that the nonfinal appeal 
rule contained a provision for appeals 
from nonfinal orders entered after final 
judgment. In conformity with this view 
the Fourth District Court of Appeal dis- 


Final judgments that dispose of alimony, support and custody 
matters in dissolution cases are unique in that they are 
generally subject to modification upon subsequent petition 


ment is the order being appealed. To 
show that the final judgment was not 
“rendered” until disposition of the re- 
hearing motion (and thus the time for 
filing the notice of appeal extended) appro- 
priate language should he added giving 
the rendition date. 


® Modification Orders in Dissolution 
of Marriage Cases 

Final judgments that dispose of ali- 
mony, support and custody matters in 
dissolution cases are unique in that they 
are generally subject to modification upon 
subsequent petition. Further, the mod- 
ification does not depend on any of the 
grounds (such as fraud) which are neces- 
sary to vacate a civil judgment under 
Florida Rule of Civil Procedure 1.540.?! 
The general criteria for modification is 
a showing of a substantial change in 
circumstances or financial ability of either 
party after the final judgment.32 

The question arises as to whether orders 
disposing of motions to modify are final 
or nonfinal orders. Either way they would 


missed the appeal in Small v. Small, 
299 So.2d 179 (Fla. 4th DCA 1974), 
brought within 30 days of a denial of 
rehearing but more than 30 days from 
the modification order, because rehearing 
was not authorized as to a nonfinal order. 
On conflict certiorari the Florida Supreme 
Court, 313 So.2d 749 (Fla. 1975), quashed, 
holding that an order on modification 
is a final judgment which supports a 
plenary appeal. The Supreme Court in 
Small v. Small cited with approval Judge 
Kanner’s opinion in Thomas vy. Cible, 
Inc. The court, at 752, applying this prin- 
ciple to modification orders, stated: 
[T]he denial by the trial court decided that on 
the merits Petitioner’s evidence failed to sup- 
port his claim of changed conditions. Since 
under the doctrine of res judicata, this ruling 
conclusively precludes petitioner from reliti- 
gating these same facts in a subsequent petition 
for modification, the decision is final in nature. 
Justice England, concurring specially, 
thought that the determination of whether 
an “after final judgment” order was final 
or nonfinal should he based “on the 
well-established line of precedents which 


hold that a first adjudication of sub- 
stantive rights in the trial court results 
in a final judgment.” Jd. at 753. In any 
event, it is now clear that appeals from 
orders on modification orders in disso- 
lution cases are plenary appeals from 
final orders. 

What is the justification for making 
orders on Rule 1.540 motions to vacate 
nonfinal for purposes of appeal but con- 
sidering modification orders as final? 
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Although not expressly discussed by the 
courts, a good case can be made for 
the distinction. Rule 1.540 motions attack 
the validity of the previous final judg- 
ment. Petitions for modification may not 
he used to attack the validity of the 
previous final judgment in dissolution 
cases but must show a material change 
in circumstances occurring after the final 
judgment. Thus, Rule 1.540 motions to 
vacate “revisit” the final judgment whereas 
modification petitions can more easily 
be said to present new matters of sub- 
stance which lead to a new final judg- 
ment, somewhat independent of the 
dissolution judgment itself. 


®@ Attorney Fees Orders Entered After 
Final Judgment 

An appeal from an order awarding 
attorney’s fees after final judgment is now 
considered a full appeal from a final 
order.35 The theory of cases so holding 
is that the attorney’s fee award constitutes 
a final and distinct adjudication of rights 
which have not been adjudicated in the 
original final judgment.3° Therefore such 
orders have been found properly subject 
to a motion for rehearing.?’ 


®@ Costs Orders Entered After Final 
Judgment 

Cost orders after final judgment were 
formerly considered nonfinal orders 
amenable only to nonfinal (interlocutory) 
appeals.3* However, for the same reasons 
discussed above applicable to attorney’s 
fees, cost orders have more recently been 
considered final orders subject to a full 
appeal in some district court of appeal 
cases.3? It should be noted that a cost 
order entered in the final judgment is 
reviewable as part of the appeal from 
the judgment. The question of whether 
a cost order entered after a final judgment 
but before the time to appeal the final 
judgment has expired may be reviewed 
via one notice of appeal filed subsequent 
to both appears not to be definitively 
determined at this point.4° 


@ Enforcement Proceedings 

Appeals from various types of enforce- 
ment proceedings often do not discuss 
jurisdictional issues or state whether the 
appeal is a full appeal or a nonfinal 
appeal. Early cases seemed to hold that 
such appeals would be nonfinal appeals. 
For instance, in Eristavi-Tchetcherina v. 
Miami Beach Federal Savings & Loan 
Ass‘n., 16 So.2d 730 (Fla. 1944), dealing 
with various enforcement orders after a 


mortgage foreclosure, the court stated 
that orders “made pursuant to and in 
connection with the mere enforcement 
of the final decree” were not final orders 
and were more properly subject to 
nonfinal review. The previous case of 
Hollywood, Inc. v. Clark, 15 So.2d 175 
(Fla. 1943), was distinguished as involv- 
ing an adjudication of rights not settled 
in the original judgment. Indeed, in Clark 
the post-judgment order in question mod- 
ified the rights given in the final judgment 


Many important judicial decisions 
regarding parties’ rights often 
remain to be decided after final 
judgment. These decisions them- 


selves are subject to appellate review 


and, thus, was considered subject to a 
full appeal. 

This distinction between “mere” enforce- 
ment actions (reviewable by nonfinal 
appeal) and substantive adjudications of 
rights not previously settled (reviewable 
by full appeal) has been made in some 
subsequent decisions.4! However, in 
Clearwater Federal Savings & Loan Ass'n. 
v. Sampson, 336 So.2d 78, 79 (Fla. 1976), 
an appeal from an order directing pay- 
ment of funds after a foreclosure and 
sale, the Florida Supreme Court held 
that “when an order after judgment is 
dispositive of any question, it becomes 
a final post decretal order.” Therefore, 
a motion for rehearing was deemed an 
authorized motion extending the time 
for filing of the notice of appeal. The 
extent to which Sampson affects the char- 
acterization of all post-judgment enforce- 
ment orders is unclear. What is clear 
is that the cautious practitioner should 
meanwhile continue to treat all enforce- 
ment orders which have not been specif- 
ically held to be final orders as nonfinal 
at least to the extent of not depending 
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on a motion for rehearing as extending 
the time to appeal. The Sampson rationale 
might eventually be applied to construe 
all post-judgment enforcement orders as 
final orders, but until then caution sug- 
gests the above practice. 

Civil contempt orders have been held 
to be reviewable by nonfinal appeal in 
a series of district court of appeal cases.42 
Some of these cases were held appealable 
by sections of the nonfinal appeal rule 
other than nonfinal orders entered after 
final judgment,43 and some were of 
prejudgment contempt orders.44 Never- 
theless, the holdings of these cases, read 
together, seem to be that all civil con- 
tempt cases are reviewable by nonfinal 
appeal as opposed to criminal contempt 
cases which are reviewable by full appeal. 
Meyerson v. Texsol, Inc., 385 So.2d 5 
(Fla. 3d DCA 1980), seems to hold to 
the contrary, relying on Clearwater Fed- 
eral Savings & Loan Ass'n. v. Sampson 
to authorize a motion for rehearing 
directed to a civil contempt order to 
extend the time to appeal. One could 
plausibly distinguish the other cases as 
not focusing on post-judgment civil con- 
tempt orders and not considering the 
Sampson rationale. However, in light of 
the cases cited in footnote 42, it would 
be prudent not to rely on a motion for 
rehearing to toll the time to appeal civil 
contempt orders. 

Orders determining supplementary pro- 
ceedings in aid of execution pursuant 
to F.S. §56.29 (1985) have been held 
subject to a full appeal.45 The theory 
for so holding is that the proceeding is 
separate and distinct from the case in 
which the original judgment was entered. 


Conclusion 

As is evident from the number and 
substance of categories covered in this 
article, many important judicial decisions 
regarding parties’ rights often remain to 
be decided after final judgment. These 
decisions themselves are subject to 
appellate review to the extent and in 
the manner discussed. 

It is hoped that the most important 
categories have been covered and that, 
concerning those not covered, the cases 
and principles discussed will provide guid- 
ance to the appellate practitioner in the 
sometimes confusing but often important 
area of appeals “post-judgment.” BI 
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Spotlight on Voluntary Bars 


Dade FAWL Auction, North Dade Project Featured 


This month, the spotlight will focus 
on two projects sponsored by bar associ- 
ations located in Dade County. 


FAWL Auction 

The Dade County Chapter of the 
Florida Association for Women Lawyers 
is an unstaffed bar with a membership 
of 400 and a budget of about $4000. 
Three years ago several members of the 
association, specifically Ellen Leesfield and 
Elizabeth DuFresne, had an idea to hold 
an auction to raise funds for scholarships 
for women students at the University 
of Miami Law School, Nova Law School 
and Saint Thomas Law School. 

The first year the project involved 
approximately 40 members of the com- 
munity who donated their time and spe- 
cial talents to be auctioned off before 
an audience. The association realized a 
profit of $13,000. 

The second year the project grew 
bigger and better as the most prominent 
members of the community volunteered 
to participate in the auction. A silent 


Marti Rothenberg chaired the scholarship 
auction. 


auction was held in which merchandise 
from local merchants was auctioned off 
as well as a celebrity auction in which 
over 40 celebrities and their services were 
auctioned off from the floor. Partici- 
pants were able to bid on such items 
as a day of sailing with State Attorney 
Janet Reno; a champagne dinner with 
Roberta Fox; or three days and two 
nights in one of five luxurious hotels 


Sandy Karlan, president, Dade County 
FAWL chapter. 


in Daytona Beach. The auctioneer since 
the very beginning has been Elizabeth 
DuFresne. 

In 1985, about 500 prominent mem- 
bers of the Dade County legal com- 
munity as well as local politicians and 
media people attended the scholarship 
auction and dinner and $27,000 was 
raised. This enabled the association to 
award scholarships of varying amounts 
to 13 women law students. The number 
of applications received this year for the 
1985 scholarships increased to more than 

The scholarship auction takes about 
six months of planning, involves at least 
30 volunteers and a budget of $5,000. 
The first step is to give out assignments 
so that everyone gathers merchandise 
and celebrity services to be auctioned. 
Last year, from 75 to 100 donations 
were received. 

The next step is to design and prepare 
an invitation, which in the case of the 
Dade County Chapter of FAWL was sent 
out to some 5,500 lawyers and prominent 
members of the community. Next, an 
extensive program is prepared which is 
used the night of the auction. 

Because this project is quite unique 
and a lot of fun, it has become a much 
anticipated event each year. In addition 
to the auction, there is entertainment 
such as musical groups and the Florida 
Ladies Against Women, who perform 
humorous routines. 

According to spokesperson Cindy 
Lederman, “Everyone has a wonderful 
time and we raise lots of money to help 
law students in Dade County. The only 
changes we suggest are to make it bigger 
and better every year. The Florida Asso- 
ciation for Women Lawyers receives a 
lot of positive publicity as well as the 
satisfaction of helping other women in 
the community.” 

For further information about this 
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project, contact Cindy Lederman at (305) 
947-7581. 


Honoring Judicial Assistants 

The North Dade Bar Association is 
also featured this month with its project, 
honoring judicial assistants during secre- 
tary’s week. This association is also 
unstaffed and has around 100 members. 
The purpose was to recognize the 
important function the judicial assistants 
play in the legal system. 

The length of time involved in setting 
up this project was approximately two 
months and involved 10 volunteers. The 
membership decided to recognize the 
judicial assistants since they worked hard 
all year long, without being recognized 
for their services. 

The evening consisted of drinks and 
dinner. The dinner cost $18.50 per 
person. Although the judicial assistants 
had to pay for their own dinners due 
to the large number of assistants in 
Dade County, many members of the 
Bar sponsored a judicial assistant which 
defrayed some of the cost. Each judicial 
assistant received a letter opener and 
was awarded a certificate of merit from 
the association. 

In the words of the association pres- 
ident, Barry Snyder, “I feel that the 
judicial assistants enjoyed the event and 
have very positive feelings about the bar 


and the sponsoring attorneys.” Barry M. Snyder, president, North Dade 
For further information about this Bar Association. 

project, contact Michael Snyder at (305) 

945-5155. BJ 
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Caveat Venditor in Real Estate Sales 


by James P. Cooksey 


Recently the Florida Supreme Court 
served notice on sellers of new and used 
real property that fraud by nonfeasance 
is actionable in state courts. In deciding 
Johnson v. Davis, _— So.2d ——, 10 
FLW 585 (Fla. 1985), the court in effect 
abrogated the rule of caveat emptor in 
real estate sales. The new rule promul- 
gated by the court requires the seller 
of real property to disclose voluntarily 
any fact materially affecting the value 
of the property under the threat of con- 
tract rescission for fraud. In making its 
decision, the court found that although 
there is a distinct theoretical difference 
between fraud by malfeasance and by 
nonfeasance, in practice this difference 
is tenuous, and in any event the effect 
is the same; both arise from the same 
motives and both are “violative of the 
principles of fair dealing and good faith.” 

This case is particularly instructive 
because it contains elements of both 
malfeasance and nonfeasance. The trial 
court, relying on Florida precedent, based 
its decision on the difference between 
these two types of fraud. The Third 
District Court of Appeal and the Florida 
Supreme Court, however, relied on prece- 
dent developed in other jurisdictions 
which no longer recognize this distinction, 
especially in real estate sales. 

The decision in Johnson v. Davis 
overrules those sections of Banks v. 
Salida, 413 So.2d 851 (Fla. 2d DCA 
1982) and Ramel v. Chasebrook, 135 
So.2d 876 (Fla. 4th DCA 1982), which 
hold that in the sale of real estate, where 
no fiduciary relationship exists, mere fail- 
ure to disclose defects in property is not 
actionable as fraud. The theory hereto- 
fore applied by courts was that the fraud 
of nonfeasance was offset by the negli- 
gence of the buyer, thus creating no cause 
for action. 

Doomsayers who see this case as 
subjecting future transactions to the cer- 


Real Property, Probate&Trust Law 


tainty of litigation are wrong. Instead, 
there are simple precautions that sellers 
and their fiduciaries may take to ensure 
the satisfaction of all parties to a trans- 
action. These precautions are noted in 
this article. 


Background: The Rise and Fall 
of Caveat Emptor 

In the Middle Ages, when merchants 
were looked upon with only slightly less 
distaste than criminals, the common law 
held few protections for perpetrators of 
fraud in the marketplace. But during the 
Industrial Revolution, with its rapid 
growth of the manufacturing and com- 
mercial middle class in England, the gov- 
ernment and the courts adopted the 
doctrines of laissez faire economics to 
remove restraints from free trade.! In the 
courts this movement was recognized in 
the dictum vigilantibus non dormientibus 
leges subveniunt (the law assists those 
who are awake, not those who are asleep). 
The practical implication of this policy 
was caveat emptor, rigidly adhered to 
in virtually all commercial transactions 
by the English and later the American 
courts. As late as 1870, the U.S. Supreme 
Court declared the rule to be of “universal 
acceptance.” Barnard vy. Kellogg 77 U.S. 
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383, 388-389, 1870. 

In the 20th century, with the rise of 
the movement to protect consumers, expres- 
sed in the doctrines of implied warranty 
and strict liability, and the acceptance 
of the Uniform Commercial Code, it was 
primarily in real estate transactions that 
caveat emptor survived.2, Why property 
sales should have been exempted from 
the revolution in consumer protection 
is unclear; but the merger doctrine (the 
separation in time of the execution of 
a real estate sales contract from the 
tendering and acceptance of the deed 
at closing) combined with the caveat 
emptor doctrine and assisted by a gener- 
ous infusion of judicial parsimony, pro- 
vided judges with a theoretical, if not 
humane, basis with which to remain aloof 
from sales of defective property. Courts 
imposed a positive duty on the buyer 
to inspect his purchase thoroughly, and 
failure to exercise this duty exempted 
the buyer from later stating a cause of 
action. With few exceptions, an injured 
buyer could expect little assistance from 
unresponsive judges.3 

This policy, however, failed to recog- 
nize that the seller, whether the builder 
or a homeowner, quite often possesses 
superior knowledge of the condition of 
the property and could be aware of defects 
not readily observable to even the most 
cautious buyer. Then, too, many buyers 
lacked even a modicum of skill in evalu- 
ating soil, foundation, and construction 
details which would impart to him even 
a fraction of the skills of either the builder 
or the home owner, both of whom could 
either have predicted or known of the 
latent defects in the products they sold. 
Thus, if the builder knew of an inade- 
quate foundation, or the homeowner was 
aware of the sieve-like nature of his roof, 
the buyer had few tools with which to 
discover these defects in the relatively 
short time between contract and closing. 


| 


Beginning in the 1960’s, courts in other 
jurisdictions, reacting to demands for 
changes in public policy, began enforcing 
the rule that a seller must voluntarily 
disclose defects materially affecting the 
value of the property. For instance, in 
Cohen v. Vivian, 141 Colo. 443, 349 P.2d 
366 (1960), the Colorado Supreme Court 
voided the sale of a home built on soil 
inherently unstable. Also, in 1963, a 
California appeals court extended the 
requirement of voluntary disclosure to 
all forms of real property in Lingsch 
v. Savage, 213 Cal.App. 2d 729, 29 
Cal.Rptr. 201 (1963). Since then many 
other jurisdictions have extended the rule 
to such conditions as roach infestation,4 
flooding basement,’ home the site of mul- 
tiple murders,* termite destruction, founda- 
tion problems, and leaky roofs.’ 

Florida courts only grudgingly yielded 
to the assault on caveat emptor. Their 
policy was succinctly stated by the Florida 
Supreme Court in Potaker v. Hurtak, 
82 So.2d at 504 (Fla. 1955). The court 
stated, “[I]t is well agreed that where 
the means of knowledge are at hand 
and are equally available to both parties, 
and the subject matter is equally open 
to their inspection, if one of them does 
not avail himself of those means and 
opportunities, he will not be heard to 
say that he was deceived by the other’s 
misrepresentation.” Thus the court coun- 
tenanced both malfeasance and nonfeas- 
ance under the guise of the twin doctzines 
of merger and caveat emptor. This policy 
was reaffirmed as late as 1976 in Foltz 
v. Beard, 332 So.2d 129 (Fla. 2d DCA 
1976). 

In 1979 the Second District Court of 
Appeal, receding from its own verdict 
in Foltz, and specifically denying the 
precedential value of Potakar, in Upledger 
v. Vilanor, 369 So.2d 427 (Fla. 2d DCA 
1979), ruled that fraud by misrepresenta- 
tion was actionable even though the buyer 
failed to verify the truth of the seller’s 
statement. The court said that its position 
was based on “the desire to upgrade 
business morality or by the pragmatic 
view that, as between the two, the negli- 
gent party ought to prevail over a fraud- 
ulent party.” The Florida Supreme Court 
signalled that it might be having second 
thoughts about Potakar when it denied 
certiorari in the case, Upledger v. Vilanor, 
cert. denied, 378 So.2d 350 (Fla. 1979). 

This position was affirmed a year later 
in Bessett v. Basnett, 389 So.2d 995 (Fla. 
1980), when the Florida Supreme Court 
receded from its decision in Potaker, and 


ruled that, “A person guilty of fraudulent 
misrepresentation should not be permit- 
ted to hide behind the doctrine of caveat 
emptor.” The court exhorted buyers not 
to be negligent, but noted that a person 
guilty of fraud should not be able to 
use the law as a shield. Thus, insofar 
as malfeasance is concerned, the court 
abrogated the caveat. In 1981, the First 
District Court of Appeal extended buyers’ 
protection to misrepresentations made by 
agents for the seller. Outlaw v. Mc Michael, 
397 So.2d 1009 (Fla. Ist DCA 1981). 

The only remaining trap for the unwary 


Courts imposed a positive duty 
on the buyer to inspect his 
purchase thoroughly, and failure 
to exercise this duty exempted 
the buyer from later stating a 
cause of action. With few 
exceptions, an injured buyer 
could expect little assistance 
from unresponsive judges. 


real estate buyer was the possibility he 
would be hoodwinked by a seller who 
knew of a defect in his property materi- 
ally affecting its value but who failed 
to disclose it. Prior to Johnson v. Davis, 
Florida law still protected this fraud by 
nonfeasance. The principle was that a 
seller, in an arm’s-length transaction, was 
under no duty to volunteer information, 
and that the buyer was on his own to 
find defects. This policy was articulated 
in Banks v. Salina and Ramel v. 
Chasebrook, and these cases were author- 
itative until Johnson v. Davis. In 1961 
the Ramel court ruled, “[MJere nondis- 
closure of all material facts in an arm’s- 
length transaction is ordinarily not 
actionable misrepresentation. . . .” The 
Fourth District Court, in its 1982 Banks’ 
opinion, restated the rule: “In Florida, 
there is no duty to disclose when parties 
are dealing at arm’s length.” Thus the 
stage was set for Johnson v. Davis. 


Facts and Decision in Johnson v. 
Davis 

In May 1982, Morton and Edna Davis 
contracted to buy Charles and Dana 
Johnson’s three-year-old home for 
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$310,000. The contract required the 
Davises to make an initial $5,000 deposit, 
an additional $26,000 deposit within five 
days, and stipulated a June 21, 1982, 
closing. After they paid the initial deposit, 
the Davises discovered cosmetic defects 
in the house which suggested possible 
damage from a leaky roof. Mr. Johnson 
affirmed that there were no problems 
with the roof; the Davises subsequently 
paid the additional $26,000 deposit. 
Before the closing, Mrs. Davis visited 
the house after a heavy rain and found 
water “gushing” in around a window 
frame and a glass door and from several 
areas in the ceiling. 

Roofers hired by Johnsons’ broker 
offered to make the roof “watertight” 
for less than $1,000. The Davises indepen- 
dently hired three roofers who determined 
the roof could not be fixed and would 
have to be replaced at a cost of $15,000, 
and that an additional $10,000 was needed 
to fix water damage to the walls. When 
the Johnsons offered only to fix the leaks 
in the existing roof, the Davises filed a 
complaint alleging breach of contract, 
fraud and misrepresentation, seeking 
rescission of the contract and the return 
of their two deposits. The Johnsons 
counterclaimed seeking the deposits as 
liquidated damages. 

After hearing testimony, but making 
no finding of fact, the trial court awarded 
the Davises the $26,000 deposit but per- 
mitted the Johnsons to keep the initial 
$5,000 deposit. The Johnsons appealed 
the decision to the Third District Court 
of Appeal, and the Davises cross-appealed 
seeking the return of their $5,000 deposit. 
Through inference, the district court 
speculated that the trial judge had 
awarded the Johnsons the initial $5,000 
deposit because it had been paid to them 
before they misrepresented the condition 
of the roof, and awarded to the Davises 
the $26,000 deposit because it was paid 
after the misrepresentation. This reason- 
ing, the court opined, was in consonance 
with Banks and Ramel which establish 
that in Florida the seller of a house is 
not obligated to disclose known defects 
to a prospective buyer. 

The district court went on to declare 
that it was not bound by either Banks 
or Ramel, cases which it felt “represents 
an offensive view of societal duties and 
fails to embody the ideals which the law 
should always strive to reflect. . . .” 
Johnson v. Davis, 449 So.2d at 347-348 
(Fla. 3d DCA 1984). The court, citing 
cases in several jurisdictions outside 


Florida,’ ruled that “where a seller of 
a used home knows of facts materially 
affecting the value of the property which 
are not readily observable and are not 
known to the buyer, the seller is under 
a duty to disclose them to the buyer.” 
Thus the district court reversed the trial 
court insofar as it failed to award the 
Davises their original $5,000 deposit. 

The Johnsons appealed to the Florida 
Supreme Court, which accepted jurisdic- 
tion in view of the direct conflict of 
decisions between the Third District in 
the case at hand, and the Fourth and 
Second Districts in Banks and Ramel, 
respectively. The Supreme Court affirmed 
the decision of the Third District Court 
of Appeal, characterizing the decisions 
in Banks and Ramel as “unappetizing.” 
10 FLR at 584 (1985). The court went 
on to note that “[T]he tendency in more 
recent cases has been to restrict rather 
than extend the doctrine of caveat emptor. 
The law appears to be working toward 
the ultimate conclusion that full disclo- 
sure of all material facts must be made 
whenever elementary fair conduct de- 
mands it.” 

Citing decisions from several other 
jurisdictions? upholding the duty to dis- 
close, the Florida Supreme Court went 
on to hold that the same philosophy 
should also be the law in Florida. “Accord- 
ingly, we hold that where the seller of 
a home knows of facts materially affect- 
ing the value of the property which are 
not readily observable and are not known 
to the buyer, the seller is under a duty 
to disclose them to the buyer. This duty 
is equally applicable to all forms of real 
property, new or used.” [Emphasis add- 
ed.] 

The court went on to award the Davises 
their initial $5,000 deposit, plus costs 


and fees. 

Chief Justice Boyd dissented from the 
majority decision, adhering to the old 
doctrine that nonfeasance is not fraud- 
ulent misrepresentation and insisting that 
there was no evidence supporting a find- 
ing of malfeasance. The justice would 
have awarded the Johnsons the entire 
$31,000 in deposits as liquidated damages 
and would have left the Davises without 
relief. Believing that the majority decision 
would lead to “a flood of litigation,” 
the justice declared that if the rule stated 
in Ramel and Banks were to be changed 
as a matter of public policy, it should 
be done by the legislature. 


The Future Under Caveat Venditor 

The Florida Supreme Court went far 
beyond the demands of judicial parsimony 
and the facts in this case in extending 
its ruling to all forms of real property, 
new or used. That it intended a change 
in the morality of the realty market is 
evident, and that it was consciously chang- 
ing public policy is equally obvious. Per- 
haps, as Justice Boyd predicts, there will 
be a flood of litigation, but this says 
more about the probability of fair dealing 
than it does about the impropriety of 
the majority’s decision. That judges make 
law, as Justice Benjamin Cardozo once 
wrote, is a matter of fact.!° That judges 
change law in the face of the demands 
of public policy is even more appropriate 
when it is considered that in the case 
of common law rules, judges made them 
in the first place. 

The potential for a flood of lawsuits 
is evident when considering that in 1985 
Floridians purchased more than 200,000 
homes, with resale of used homes account- 
ing for more than 150,000 units.!! Used 
homes are far more likely to contain 


defects than new homes, and the older 
the house, and the higher the price, the 
more apt it is to have serious defects 
not made known to the buyer at the 
time of purchase.!2 With a reasonable 
chance of success, many of the purchasers 
of these defective homes may well clog 
Florida’s courts seeking redress. 

Other solutions are more likely, how- 
ever. Owners, or their representatives, 
knowing that they can no longer hide 
behind caveat emptor, will be more likely 
to be cautious and honest than before, 
or will be advised by counsel to settle 
rather than litigate when they receive 
complaints. But an even more palatable 
approach is available by making it possi- 
ble to establish conditions in a real prop- 
erty transaction in which all parties are 
protected in case the buyer finds a defect 
in the property he purchased through 
the home inspection warranty programs. 

Functioning similarly to title guarantee 
programs, an HIW company inspects a 
property and if it is satisfied with the 
property’s condition, issues a warranty 
for a specified period. If any defect sur- 
faces during that period, the HIW com- 
pany performs the repairs at its own 
expense, usually with a small deductible. 
Warranties may be issued for either appli- 
ances, mechanical systems (plumbing, elec- 
tric, heating), structure (foundation, walls, 
roof) or various combinations of all the 
components. Cost of the warranties varies 
upward with the cost of the house and 
the number of components warranted, 
but is usually less then one-half of one 
percent of the purchase price.'4 

Seemingly, utilization of HIW’s would 
protect sellers from fraud charges, com- 
pensate buyers for repair of defects, and 
diminish real estate contract litigation. 
Cost of the HIW could be included in 
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closing costs, and, on negotiation, ap- 
portioned between buyer and seller. Thus, 
at the outset of a transaction, an aura 
of fair dealing and honesty would be 
created. 

Although the impact of Johnson v. 
Davis on home sales is obvious, its ramifica- 
tions in commercial transactions can be 
guessed only with some concern. In cases 
of the sale of income property or the 
sale of a business in conjunction with 
the sale of real property, the decision 
obviously opens broad areas of compul- 
sory disclosure of the financial condition 
of the property which were heretofore 
voluntary. But the Supreme Court’s lan- 
guage is broad and imperative, suggesting 
that caveat venditor rules, and that the 
seller may well beware. 


Comment 

Perhaps nowhere is caveat emptor more 
damaging than in the sale of homes. 
The purchase of a house or condominium 
is ordinarily the largest investment a 
middle class person ever makes; perhaps 
no other acquisition will affect his life 
style and well-being more. Despite all 


the legal fictions to the contrary, the 
buyer of a home invariably deals with 
a seller who has superior knowledge of 
the property, whether it is the builder, 
or, as in the case at hand, the prior 
owner. Armed with the additional pro- 
tection of caveat emptor, and protected 
by a disinterested legal system, the seller 
is ideally situated to entice the unwary 
and trusting buyer into a bad purchase. 

Caveat emptor is one of the few remain- 
ing common law concepts which lend 
judicial approval to chicanery and dis- 
honest dealing; it is the only remaining 
legal precept which equates simple negli- 
gence with the moral turpitude inherent 
in fraud. Why it survived in real estate 
litigation long after it was discarded in 
other areas of the law is unclear, but 
it draws its sustenance from jurists unwill- 
ing to depart from archaic and hidebound 
precedent. The Supreme Court has 
decided that in Florida buyers will no 
longer be punished for the indiscretion 
of trusting their fellow man, and that 
sellers will not be rewarded for perpe- 
trating fraud. Caveat venditor is an idea 
whose time has come. 8) 
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Tax Law Notes 


Partnership Procedural Provisions, 
Practically Speaking 


by Richard A. Josepher 


New procedures for determining the 
treatment of partnership items in Internal 
Revenue Service audits and judicial pro- 
ceedings were enacted in 1982 by TEFRA.! 
During April 1986, proposed and final 
regulations (the “Regulations”) relating 
to the partnership procedures were issued. 
The provisions are generally effective for 
partnership years beginning after Sep- 
tember 3, 1982. Therefore, with respect 
to 1983 calendar year partnerships, the 
statute of limitations, if not extended, 
will soon expire. In light of an anticipated 
flurry of requests by the Internal Revenue 
Service (the “Service”) to extend the three- 
year statute of limitations with respect 
to 1983 calendar year partnerships, which 
will in turn result in telephone calls from 
partners and accountants to attorneys, 
this article discusses selected aspects of 
the partnership provisions likely to be 
encountered by tax specialists as well 
as general practitioners.” 


Background 

The concept behind the partnership 
provisions is simple. They are intended 
to insure that the tax treatment of a 
partner’s distributive share of income, 
loss, deduction and credit will be deter- 
mined at the partnership level in a unified 
partnership proceeding. Separate audit 
and judicial proceedings occur with 
respect to partnership items. For exam- 
ple, a Tax Court proceeding relating to 
a partner’s claim of a partnership loss 
for 1980 may occur simultaneously with 
that partner’s U.S. district court suit for 
refund for 1980 taxes in connection with 
an item unrelated to the partnership. The 
taxpayer could win in the Tax Court 
and lose in the district court for the 
same year. 

Partnership proceedings are coordi- 
nated between the Service and tax mat- 
ters partner (the “TMP”), who acts as 


liaison between the other partners and 
the Service. 

The term “partnership item” has been 
broadly defined in the Regulations to 
include all items which can be determined 
at the partnership level or affect the com- 
putation of partnership taxable income. 


Partnership Agreements 

Partnership agreements should be 
drafted with the partnership procedural 
provisions in mind. An agreement should 
identify the TMP and define his duties. 
If the partners intend to avoid the uni- 
form rules, the partnership should be 
structured as a “small partnership,” if 
practical. Finally, attention should be 
given to the selection of the partnership’s 
principal place of business. 

The importance of clearly defining the 
powers of the TMP is a direct conse- 
quence of the fact that the TMP is given 
broad powers and obligations under the 
Code and Regulations.4 For example, the 
TMP is required to keep each partner 
informed of all administrative and judicial 
proceedings relating to partnership level 
adjustments of partnership items. 

The TMP also has the right to file 
an administrative adjustment request 


(AAR) (similar to a claim for refund 
or amended return), on behalf of the 
entire partnership; extend the statute of 
limitations as to partnership items® (and 
by so doing extend the statutory period 
with respect to all partners); and to deter- 
mine whether the Tax Court, a U.S. 
district court or the Claims Court, hears 
a readjustment petition.’ Since each of 
these actions significantly affects all part- 
ners, the partnership agreement should, 
at a minimum, address the degree of 
unanimity required prior to the TMP 
actions on behalf of the partnership. 

The unified procedures do not apply 
to “small partnerships.’ A small partner- 
ship is one which (i) has 10 or fewer 
partners, each of which is a natural person 
or estate; and (ii) provides that at all 
times during the taxable year, each part- 
ner’s share of each partnership item is 
the same as his share of every other 
item.? For purposes of the “10 or fewer” 
test, a husband and wife are treated as 
one partner; nonresident aliens, nonnat- 
ural persons and flow-through entities 
(such as trusts, partnerships and S cor- 
porations) are not eligible partners. The 
presence of a special allocation will gen- 
erally disqualify a partnership as a “small 
partnership” because of the “same share” 
requirement.!° The determination of 
whether a partnership is a “small partner- 
ship” is made annually.!! 

One advantage of “small partnership” 
status is that individual partners are not 
required to file a notice advising the Ser- 
vice that they are treating partnership 
items inconsistently from the partnership’s 
treatment of such items. Partners may 
also desire separate rather than unified 
proceedings in order to negotiate settle- 
ments utilizing a “give-and-take” ap- 
proach; giving up issues relating to 
nonpartnership adjustments in exchange 
for concessions with respect to partner- 
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ship adjustments. In contrast, the pro- 
posed Regulations provide that settle- 
ments with respect to partnership items 
are to be “self-contained”; concessions 
of one party of a partnership item in 
exchange for concessions of the other 
party based on a nonpartnership item 
are expressly prohibited. !2 

If the partners in a small partnership 
wish to be treated under the unified pro- 
visions, perhaps in hope of saving the 
time and expense of separate partner-by- 
partner proceedings, the partnership may 
so elect.!3 The election is generally made 
on the partnership tax return for the 
first year in which such election is to 
be effective.'4 

The “principal place of business” set 
forth in the partnership agreement will 
be significant if audit and appellate pro- 
ceedings begin. For example, the Internal 
Revenue Service Manual provides that 
if any unagreed partners request an 
appeals conference, a consolidated con- 
ference will be held in the appeals office 
servicing the area where the partnership 
has its principal place of business.'5 Since 


partners no longer have the “luxury” 


of a local conference, the principal place 
of business should be selected with con- 
venience in mind. In addition to conven- 
ience, the principal place of business at 
the date of the filing of a readjustment 
petition in district court determines the 
district in which the suit will be heard.!¢ 

Soon after the TMP is designated, the 
place of business selected, the small part- 
nership determination made, and the part- 
nership agreement executed, the partner- 
ship’s tax return will be due. Special 
considerations in connection with tax 
returns follow. 


Filing Tax Returns 

The partnership provisions require that 
a partner treat partnership items on his 
personal income tax return consistently 
with the treatment of such items on the 
partnership’s tax return.!7 The “consis- 
tency” required is that between the treat- 
ment of the item on the partner’s return 
and its treatment on the return of the 
“source partnership,” i.e., the partnership 
from which the item originates.!8 

A partner who treats partnership items 
inconsistently on his personal return is 


subject to the immediate assessment and 
collection of the tax attributable to the 
inconsistency,!9 unless the partner notifies 
the Service of the inconsistent treatment.” 
Form 8082 is used to file notification 
of inconsistent treatment. 

Even if the partner’s inconsistent filing 
is a result of his reliance upon an incor- 
rect schedule furnished by the partner- 
ship, the partner, upon receiving the notice 
of proposed computational adjustment, 
must file a timely statement and demon- 
strate consistency with the schedule.?! 

In order to avoid unintentionally incon- 
sistent filings, prior to filing their per- 
sonal returns, partners should be certain 
that they have received copies of Sched- 
ules K-1 to be filed by the partnership. 
A review of the source partnership’s tax 
return may also be in order in cases of 
potentially significant inconsistencies. Part- 
ners should not file returns in reliance 
upon income and loss projections or esti- 
mates. 


Partner Initiated Actions 
After tax returns are filed, it may be 
necessary to file an amended return. The 
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partnership procedures differ in several 
important respects from those applicable 
to nonpartnerships, as discussed below. 

The partnership provisions utilize the 
term “administrative adjustment request” 
(“AAR”) instead of the term “amended 
return.” An AAR which will increase a 
partner’s tax from the amount shown 
on his return originally filed is referred 
to as a “substituted return,”2? although 
a substituted return remains an AAR 
and is treated as such when substituted 
return treatment is not granted.23 Whether 
called an amended return, substituted 
return, or AAR, the “all purpose” Form 
8082 is*the appropriate filing mechanism. 

In many ways the AAR is quite similar 
to the “claim for refund” filed for 
nonpartnership items. However, the treat- 
ment of an AAR filed by a TMP is 
significantly different from that accorded 
to an AAR filed by a non-TMP partner 
in instances when the Service (i) takes 
no action with respect to the filing of 
an AAR; or (ii) responds to the AAR 
by issuing a notice of the beginning of 
an administrative proceeding (NBAP) (an 
audit), and then fails to mail a timely 
notice of final partnership administrative 
adjustment (FPAA) (similar to a notice 
of deficiency). In such cases, if the AAR 
was filed by the TMP, the TMP may 
file a petition for an adjustment (refund 
suit) in either the Tax Court, district 
court, or the Claims Court.24 However, 
if the AAR was filed by a non-TMP 
partner, that partner may only file suit 
in district court or the Claims Court; 
the Tax Court is not an available forum.25 
Consequently, if the Tax Court would 
be the most desirable forum in whick 
to try a refund suit, the AAR should 
be filed by the TMP, not by any other 
partner. 


As contrasted to nonpartnership proce- 
dures in which refund proceedings are 
stayed only by the issuance of a notice 
of deficiency,” under the partnership rules 
issuance of both a notice of audit (NBAP) 
and a notice of deficiency (FPAA) stay 
the filing of a refund suit.2’ 

If after the commencement of partner- 
ship proceedings the Service does not 
issue an FPAA, a refund action may 
be filed.28 

In general, the statutory period for 
filing a readjustment petition by either 
the TMP or a non-TMP partner begins 
six months after the AAR is filed and 
ends (i) for a non-TMP partner, two 
years after it is filed; and (ii) for the 
TMP, two years after it is requested.” 
A potential trap for the unwary lies in 
the method by which the two-year period 
of limitations on refund suits is deter- 
mined. Under the nonpartnership rules, 
suits for refunds may not be filed later 
than two years after the Service mails 
its notice of claim disallowance.3° As a 
consequence, it is common to refrain 
from filing a suit for refund until a claim 
disallowance is received. However, the 
Service is not required to file a notice 
of claim disallowance under the partner- 
ship provisions; the statutory period 
begins to run from the date the AAR 
is filed. Since there will be no notice 
of claim disallowance to trigger the prac- 
titioner’s memory to file a refund suit 
for partnership related items, the two- 
year limitations period must be closely 
monitored. 

In response to an AAR filed by a 
non-TMP partner, the Service may mail 
to the partner a notice that all partnership 
items of that partner for the taxable 
year to which the AAR relates will be 
treated as nonpartnership items.3! In such 


case, a partner may bring an action for 
refund pursuant to provisions generally 
applicable to civil actions for refund.32 
The refund action must be brought within 
two years after the mailing of the notice 
of nonpartnership items treatment.33 

Upon its receipt of an AAR, the Ser- 
vice may begin an administrative pro- 
ceeding. Such administrative proceedings 
may culminate in a proposed deficiency 
as discussed below. 


Service Initiated Actions 

Receipt of a notice of beginning of 
administrative proceeding signifies the 
beginning of an examination. The Code 
requires that a NBAP be issued to each 
“notice partner” not later than 120 days 
before the date on which the FPAA is 
mailed to the TMP.34 (In general, all 
partners constitute “notice partners” 
except those partners who have less than 
a one percent interest in the profits of 
a partnership which has more than 100 
partners).35 

At the conclusion of the audit, an 
examination report is prepared and issued 
to the TMP. The Regulations require 
the TMP to notify all other partners 
of proposed adjustments, rights of appeal, 
and requirements for the filing of a 
protest.36 If protests are filed by any 
partner, a consolidated appeals confer- 
ence will be scheduled. If protests are 
not filed, an FPAA will be issued. 

The TMP is the only partner who 
may file a petition in response to the 
FPAA during the first 90 days after the 
mailing of the notice of FPAA.37 The 
petition may be filed in the Tax Court, 
district court, or Claims Court.38 Only 
if the TMP does not file within the initial 
90-day period may any partner (including 
the TMP) file a readjustment petition.*? 
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Readjustment petitions filed by non-TMP 
partners may also be filed in the Tax 
Court, district court, or the Claims 
Court;*° however, if more than one action 
is filed by a non-TMP, the first action 
brought in the Tax Court will go for- 
ward.‘! If no non-TMP action is filed 
in the Tax Court, the first action brought 
goes forward.42 Only one action will go 
forward, others are dismissed.*? All part- 
ners who may have an interest in the 
outcome are treated as parties to the 
court proceedings.“ 

If a readjustment petition is filed in 
a district court or the Claims Court, a 
deposit equal in amount to the tax defi- 
ciency at issue must be paid to the Ser- 
vice. The deposit will not be treated as 
a payment of tax with respect to non- 
partnership items. Consequently, the Ser- 
vice may issue a notice of deficiency with 
respect to nonpartnership items without 
regard to the deposit of tax.45 


Settlement Agreements Generally 

The Service is required to offer to 
any partner so requesting, settlement 
terms for the partnership taxable year 
which are consistent with those contained 
in any settlement agreement entered into 
with any other partner for the same year.* 
In general, consistent settlements must 
be requested not later than (i) 150 days 
after the notice of the FPAA is mailed 
to the TMP; or (ii) the 60th day after 
the day on which the subject settlement 
was entered into.*” Failure to file a timely 
request may result in a lost settlement 
opportunity. 


Extending the Statute 
of Limitations 

If partnership audit proceedings begin, 
it is likely that the Service will request 
the TMP to consent to extend the statute 
of limitations. The Code specifically pro- 
vides that extension requests generally 
applicable will not extend the statute of 
limitations with respect to partnership 
items unless the agreement expressly 
applies to partnership items.*® Therefore, 
if the Service requests execution of a 
consent to extend the statute of limita- 
tions, which consent includes both part- 
nership and nonpartnership items, the 
partner should inquire as to the reason 
partnership and nonpartnership items are 
included. If it appears that partnership 
or nonpartnership items alone are at issue, 
a restricted consent should be requested. 
Furthermore, since the TMP may extend 
the statute for all partners, there would 
seem to be little need for non-TMP part- 
ners to execute consents. BJ 


! The Tax Equity and Final Responsibility 
Act of 1982, P.L. 97-248. 

2No attempt is made to analyze in-depth 
each of the applicable Internal Revenue Code 
sections or Regulations, or to discuss the S 
corporation procedures, which were enacted 
as part of Subchapter S Revision Act of 1982, 
and closely parallel the partnership rules. 

3 Prop. Reg. §301.6231(a)(3)-1. 

4 Prop. Reg. §301.6223(g)-1. 

5T.R.C. §6227(b). 

6 I.R.C. §6229(b)(1)(B). 

TLR.C. §6226(a). 

81.R.C. §631(a)(1)(B); Prop. Reg. §301. 
6231(a)(1)-1. 

9 Id. 


10 Prop. Reg. §301.6231(a)(1)-1(a)(3). 
1! Prop. Reg. §301.6231(a)(1)-1(a)(4). 
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12 Prop. Reg. §301.6224(c)-3(b). 

13 .R.C. §6231(a)(1)(B)(ii). 

14 Prop. Reg. §301.6231(a)(1)-1(b)(2). 

15 Internal Revenue Manual (Administration) 
8(24)(10)3. 

16 T.R.C. §§6226(a)(2), 6228(a)(1)(B). 

17T.R.C. §6222(a). 

18 Prop. Reg. §301.6222(a)-2. 

L.R.C. §§6222(c), 6625; Prop. Reg. §301. 
6222(b)-2. 

20 1.R.C. §6222(b). 

21 [.R.C. §6222(b)(2); Prop. Reg. §301.6222(b)- 

22 ..R.C. §6227(b). 

23 Prop. Reg. §301.6227(b)-1(b). 

24 T.R.C. §6228(a)(1). 

25 L.R.C. §§6228(b)(2)(A), 7422. 

26 1.R.C. §7422(e). 

27 1.R.C. §6228(a)(2)(B), (a)(3). 

28 T.R.C. §§6228(a)(2)(C), 6228(b)(2)(D). 

29 .R.C. §6228(a)(2), (b)(2)(B). 

30 T.R.C. §6532(a). 

31 T.R.C. §6227(c)(3). 

32 .R.C. §6228(b)(1). 

33 LLR.C. §6228(b)(1)(B). 

34 T.R.C. §6223(d)(1). 

35 L.R.C. §6223(a),(b)(1). 

36 Prop. Reg. §301.6223(g)-1. 

37 .R.C. §6226(a). 

38 Td. 

39 T.R.C. §6226(b)(1). 

40 Td. 


41 .R.C. §6226(b)(2). 

42 ].R.C. §6226(b)(3). 

43 [.R.C. §6226(b)(4). 

44 T.R.C. §6226(c). 

45 ].R.C. §6226(e); Prop. Reg. §301.6226(e)- 
I(c). 

46 L.R.C. §6224(c). 

47 Prop. Reg. §301.6224(c)-3(c). 

48 T.R.C. §6229(b)(2). 
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by Annette Boyd Pitts and Judge Mike Carter 


Although two years have passed, the 
impact of the Rosemary Furman case 
still weighs heavily on the minds of Florida 
lawyers and the general public. We recog- 
nized through this experience that the 
public’s perception of lawyers was not 
trusting, awe-inspiring, or respectful. 
Rather the public appeared barely toler- 
ant of the practices of this profession; 
however, public empathy and support for 
Furman was widespread. Any argument 
presented by lawyers in defense of their 
profession was quickly shot down in the 
press and denounced by the public. It’s 
what we’ve learned from this experience 
and what we do about it that could alter 
public perception of lawyers in the future. 

For too long, the public has viewed 
the law as some mystical force for which 
they have little or no control. The lawyers 
have held all the cards and the public 
has remained ignorant to legal issues 
which affect their daily lives. Dishonest 
lawyers are constantly portrayed in tele- 
vision programs and in the press, con- 
tributing to society’s negative “image” 
of the entire profession. Some of this 
perception may be justified; therefore, 
we need not deny the problem but admit 
it exists and set forth to present a more 
realistic and balanced picture of the pro- 
fession and the system. 


Rectifying the Problem 

While The Florida Bar cannot totally 
identify or eliminate all of the less 
admirable members of the association, 
it is important to let the public know 
of attorney involvement in matters ben- 
efiting their interest. The Florida Bar’s 
public interest programs and services depart- 
ment offers a host of services and informa- 
tion that could lead to increased public 
understanding of the law and access to 
the system. However, due to its designa- 
tion as a “public interest” program it 
rarely receives the public attention it 


Law-Related Education 


Legal Literacy: Society’s Increased Knowledge Could 
Change Public’s Perception of Lawyers 


deserves because lawyers aren’t ready to 
toot their own horns when participating 
in activities designated as for the “public 
good.” 

Attorneys rightfully believe that these 
“public interest” activities are a part of 
their professional responsibility. The 
Integration Rule of The Florida Bar pro- 
motes this practice through the following 
statement, “To inculcate in its members 
the principles of duty and service to the 
public, to improve the administration of 

What could be more consistent in keep- 
ing with the Code of Professional Respon- 
sibility than educating the public about 
the law and informing it of the public 
interest programs and activities in exis- 
tence throughout Florida. A great deal 
of indirect positive publicity is derived 
through attorney involvement in public 
interest programs and activities statewide. 
Perhaps as public knowledge of these 
programs increases and attorneys con- 
tinue to maintain their genuine commit- 
ment to and involvement in such services 
to the public, we may not only see a 
decline in legal illiteracy but an increase 
in positive public reactions to the pro- 
fession. 
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Involvement in Law 
Related Education 

The Florida Bar’s involvement in law 
related education is a prime example of 
the type of public interest program attor- 
neys are involved with in their own local 
communities. Attorneys work with edu- 
cators and students in grades K-12 through- 
out Florida to promote public under- 
standing of the law and help young people 
become better informed and effective cit- 
izens. The Bar’s Law Related Education 
Committee provides statewide guidance to 
attorneys as does the newly created 
Florida Law Related Education Associa- 
tion located in the Florida Supreme Court 
Building in Tallahassee. The association 
is a direct result of attorney efforts to 
serve the public. 

The Florida Law Related Education 
Association is dedicated to promoting 
an informed citizenry, teaching students 
how the law affects their daily lives and 
helping increase public awareness of the 
law at very early ages. Many students 
grow up to remain “legally illiterate,” 
viewing law as a source of fear and anx- 
iety. This can lead to inactive, cynical 
citizens. By presenting a realistic picture 
of the law and legal system, students 
will have an investment in supporting 
and improving it. Law related education 
provides students with an opportunity 
to learn ‘about the law through contact 
with attorneys, judges, law enforcement 
officers and other members of the legal 
community. Mock trials and other simula- 
tion activities help students appreciate 
the complexities of social conflict and 
legal decisionmaking. 

Through examination of concepts such 
as justice, authority and responsibility, 
students become aware of the reasons 
for rules as well as the responsibility of 
the individual in helping maintain social 
order. Students understand that they have 
a personal stake in the mechanisms for 
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social governance and that laws are writ- 
ten for them. Through LRE, students 
become familiar with the impact of the 
law on their daily lives as juveniles, family 
members, students, automobile drivers 
and consumers. LRE develops knowledge 
in the basis of laws, reasons behind laws, 
consequences of criminal activity, rights 
and responsibilities under the law, and 
their personal role in changing the laws. 
Skills such as critical thinking, decision- 
making, valuing and problem solving are 
developed as well. 


Lawyers and LRE: A Partnership 
in Delinquency Prevention 


National studies have confirmed that 
law related education when taught accord- 
ing to certain identifiable standards can 
be a significant deterrent to juvenile delin- 
quency. Further, resource persons such 
as attorneys, judges and law enforcement 
officers increased the effectiveness of such 
programs. So, in order for law related 
education to be implemented in the 
schools and to have a delinquency pre- 
vention impact, lawyers are needed in 
the classroom and as resources to the 
teacher. 

In order for lawyers to be effective 
as resource persons, five guidelines have 
been identified for realizing optimal ben- 
efit. 

@ Attorneys should receive advance 
preparation not only in fitting their con- 
tent into the course, but in effective inter- 
active teaching strategies — specifically 
in techniques for reaching the whole class, 
not just a few particularly receptive stu- 
dents. 

@ Topics covered should be relevant 
to the rest of the course and properly 
timed for a good fit with the sequence 
of material presented. 


@ The principal mode of the attorney’s 
in-class activity should be interaction with 
the students. 

@ Attorneys should present a balanced 
picture of parts of the system that they 
know the best, neither claiming infallibility 
nor unduly emphasizing “horror stories” 
or examples of failure. 

@ Students should receive preparation 
before an attorney’s visit to maximize 
their thoughtful participation when the 
visitor is present. 

By virtue of their “real world” involve- 
ment and credibility, attorneys have the 
ability to influence students’ views and 


By virtue of their “real world” 
involvement and credibility, 
attorneys have the ability to 
influence students’ views and 
attitudes toward the law. 


attitudes toward the law. Indirectly, attor- 
neys have the opportunity to dispel mis- 
conceptions about the profession and have 
an impact on public perception through 
participation in law education programs. 


Getting Involved 

Involvement in LRE by the legal pro- 
fession is becoming widespread through- 
out Florida and the United States. The 
Florida Bar recognizes efforts of volun- 
tary bar participation in LRE through 
the annual award of merit competition 
for “best law education program.” 

Organized involvement by voluntary 
bar associations include adopt-a-school 
programs in which individuals or law 
firms act as resources to the classroom 


“I've always heard he conducts a great defense...” 


in specified K-12 schools, formalized ongo- 
ing speakers bureaus to address law 
related topics, resource persons to assist 
with curriculum development and coaches 
for mock trial tournaments as well as 
many other creative approaches. What- 
ever approach is chosen, quality informa- 
tion/ material should be presented and 
a sufficient quantity of instruction with 
appropriate depth to the material should 
be provided. 

Law related education just makes good 
sense. Florida attorneys can impact public 
perception, promote a more legally liter- 
ate society and assist with reducing 
juvenile delinquency. If programs for “the 
public good” have a positive impact on 
society’s perception of the legal profession, 
why not invest in expanding such “indi- 
rect public relations” efforts statewide? 
Attorneys participating in such programs 
should be recognized publicly by The 
Florida Bar and their fellow peers for 
investing in the future of Florida’s chil- 
dren and the legal system. 

Attorneys seeking additional informa- 
tion on law education efforts in their 
local communities should contact Annette 
Boyd Pitts, Executive Director, The 
Florida Law Related Education Associa- 
tion, Supreme Court Building, Tallahas- 
see, Florida 32301, telephone 904-681- 
6150. B 


PITTS CARTER 

Annette Boyd Pitts is executive 
director of The Florida Law Related 
Education Association and former 
law related education coordinator of 
The Florida Bar. 

Judge Mike Carter is judge of the 
Wakulla County Court and president 
of The Florida Law Related Educa- 
tion Association. He is a former chair- 
man of the Youth and the Law 
Committee of The Florida Bar. 

They write this column on behalf 
of the Law Related Education Com- 
mittee (formerly Youth and the Law 
Committee), William F. Crary II, 
chairman. 
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by Michael G. Williamson 


The scope of what may be considered 
a “claim” in bankruptcy has vital impor- 
tance to the operation of the Bankruptcy 
Code. In many respects the claim is the 
atom around which much of the Bank- 
ruptcy Code is structured. For example, 
an entity does not qualify as a “creditor” 
in bankruptcy unless it holds a claim.! 
Further, the discharge provisions of the 
Bankruptcy Code apply only to a “debt,” 
the latter term being defined as a “liabil- 
ity on aclaim.”? Accordingly, fundamental 
to an understanding of the Bankruptcy 
Code is an understanding of the concept 
of claim as defined in Bankruptcy Code 
§101(4). 


The Code Definition 

The Bankruptcy Code under §101(4) 
defines a claim as follows: 

(A) right to payment, whether or not such 
right is reduced to judgment, liquidated, 
unliquidated, fixed, contingent, matured, 
unmatured, disputed, undisputed, legal, equi- 
table, secured, or unsecured; or 

(B) right to an equitable remedy for breach 
of performance if such breach gives rise to 
a right to payment, whether or not such right 
to an equitable remedy is reduced to judgment, 
fixed, contingent, matured, unmatured, dis- 
puted, undisputed, secured, or unsecured; .... 

This definition is easily understood in 
the simple case of a money obligation 
owing by the debtor to a creditor. Under 
part (A) of the definition, the person 
owed the money would have a right to 
payment under nonbankruptcy law and 
thus would hold a claim. The concept 
is not quite so clear, however, when the 
debtor has breached a duty which would 
entitle an entity to an equitable remedy 
under nonbankruptcy law. Thus, while 
it is clear that the Bankruptcy Code oper- 
ates to discharge simple monetary obliga- 
tions, questions arise in such areas as 
the debtor’s obligation to clean up pol- 
lution or restore marshlands under fed- 
eral or state regulatory authority. Ques- 
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Claims in Bankruptcy— 
The Outer Limits of Dischargeability 


tions also arise as to the dischargeability 
of the debtor’s obligation for specific 
performance to convey property or the 
debtor’s obligation under a covenant not 
to compete. It is these latter examples 
around which the case law is just emerg- 
ing and, as will be seen, it is these situa- 
tions which constitute the outer limits 
of dischargeability in bankruptcy. 


Legislative History 

Essential to an understanding of the 
scope of claim is an understanding of 
its legislative history. Unfortunately, the 
legislative history concerning the evolu- 
tion of the definition and, in particular, 
subpart (B) is murky. A complete analysis 
must, therefore, start with the prior law 
and the problems that the new legislation 
sought to correct. 

Under the Bankruptcy Act of 1898, 
creditors would not be allowed to partici- 
pate in the bankruptcy for purposes of 
distribution unless their claims were 
“allowed.” A claim could not be allowed 
unless it was “provable.” The debtor 
would effectively be denied a “fresh start” 
in cases where a creditor held a non- 
provable claim since the latter would not 
be affected by the debtor’s discharge. 
An example of a nonprovable claim under 


THE FLORIDA BAR JOURNAL/OCTOBER 1986 43 


prior law was a negligence claim if the 
claimant had not commenced an action 
before the bankruptcy case was filed. 

Accordingly, Congress removed the con- 
cept of provability in enacting the Bank- 
ruptcy Code in 1978. It is clear from 
the legislative history and the code as 
finally enacted that Congress intended 
a broad definition of “claim.” In fact, 
in an earlier House version of the defini- 
tion, subsection (B) would have included 
an equitable remedy for breach of per- 
formance even if such breach did not 
give rise to a right to payment. The 
legislative history accompanying this draft 
indicates that the bill contemplated that 
all legal obligations of the debtor, no 
matter how remote or contingent, would 
be dealt with in a bankruptcy case. “It 
permits the broadest possible relief in 
the Bankruptcy Court.” 

Since the Senate version was substan- 

tially narrower and thus differed markedly 
from the House version, the final version 
is the result of a compromise reached 
prior to final passage of the bill on 
November 6, 1978. The little that was 
said by Representative Edwards and Sen- 
ator DeConcini about this particular pro- 
vision does not resolve potential problems 
in its interpretation: 
Section 101(4)(B) represents a modification 
of the House passed bill to include the defini- 
tion of “claim” a right to an equitable remedy 
for breach of performance if such breach gives 
rise to a right to payment. This is intended 
to cause the liquidation or estimation of con- 
tingent rights of payment for which there may 
be an alternative equitable remedy with the 
result that the equitable remedy will be suscep- 
tible to being discharged in bankruptcy. For 
example, in some States, a judgment for specific 
performance may be satisfied by an alternative 
right to payment, in the event performance 
is refused; in that event, the creditor entitled 
to specific performance would have a “claim” 
for purposes of a proceeding under title.‘ 

As discussed below, the legislative his- 
tory of §101(4)(B) is helpful in interpre- 
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ting two of the three essential elements 
of the definition as finally enacted. These 
elements are the requirement that there 
must be an “equitable remedy,” that such 
remedy must arise from a “breach of 
performance,” and that such breach give 
rise to a “right to payment.” The exis- 
tence or absence of an equitable remedy 
is fairly straight forward and depends 
upon relevant nonbankruptcy law. How- 
ever, the latter two elements have caused 
some problems in interpretation. This 
article will focus on the case law and 
legislative history dealing with these pro- 
visions. 


What Is a “Breach of Performance”? 

The definition of “claim” under §101- 
(4)(B) requires that the right to the 
equitable remedy which the debtor seeks 
to discharge must be one for a “breach 
of performance.” Unfortunately, neither 
the code nor legislative history defines 
the phrase “breach of performance.” It 
had been suggested by one commentator 
that this term should be interpreted nar- 
rowly.> That is, if this term is to have 
any meaning at all, it should be read 
to include only performance required 
under private contractual obligations. 
This construction would have excluded 
duties arising under statute or one’s gen- 
eral duty to act without negligence. 

This view has recently been rejected, 
however, by the U.S. Supreme Court 
in the case of Ohio v. Kovacs, __ U.S. 
— 105 S.Ct. 705, 83 L.Ed.2d 649 (1985). 
The case was brought by the State of 
Ohio against the debtor for polluting 
waters, maintaining a nuisance and caus- 
ing fish kills. Prior to bankruptcy, the 
debtor had stipulated to a judgment which 
required it to remove certain wastes. The 
debtor argued that this obligation should 
be dischargeable in bankruptcy. The state 
argued that the debtor’s default was a 
breach of a statute and not a breach 
of an ordinary commercial contract which 
would amount to a “breach of perform- 
ance.” In rejecting this argument and 
finding the obligation to be dischargeable 
as a claim, the Court observed there 
was no indication in the language of 
the statute that the right to performance 
could not be a claim unless it arose from 
a contractual arrangement. Furthermore, 
Congress desired a broad definition of 
“claim” and could have limited the applica- 
tion of the provision to commercial con- 
tracts if it so desired. 

Having established that there is a 
“breach of performance,” we turn next 


to whether such breach gives rise to a 
“right to payment” as that term is used 
in the definition. The Supreme Court 
also touched on this issue in Kovacs. 
The state argued that its equitable remedy 
under state law which had been reduced 
to judgment in the form of an injunction 
ordering a cleanup did not rise to the 
level of a “right to payment” within the 
meaning of §101(4)(B). While so arguing, 
the state also conceded that a receiver 
had been appointed under state law with 


It appears that the better view, 
supported by legislative history, 
is that when the right 
to payment is an 
adequate alternative 
to injunctive relief, 
then the right to an equitable 
remedy would be included 
within the definition 
of “claim” and would 
be discharged in bankruptcy. 


control of all of the debtor’s assets. After 
the receiver was appointed, the only per- 
formance sought by the state of the debtor 
was the payment of money. Thus, the 
debtor could not perform the affirmative 
obligations properly imposed upon him 
by the state except by paying money 
or transferring over his financial resources. 
Thus, there was a “right to payment” 
which would result in the debtor’s obliga- 
tion being discharged along with the other 
claims against him in his bankruptcy. 
Importantly, the Supreme Court dis- 
tinguished its holding from that in Penn 
Terra, Ltd. v. D.E.R., 733 F.2d 267 (3d 
Cir. 1984). In Penn Terra, the debtor 
had violated state pollution laws. The 
debtor argued that the enforcement of 
the injunction would not fall within the 
exception to the automatic stay contained 
in 11 U.S.C. §362(b)(5) since the cited 
section excludes the enforcement of a 
“money judgment” and the state court 
order would have required the expendi- 
ture of money. The Third Circuit rejected 
this argument since to allow that con- 
struction of the section would be to 
narrow the section into “virtual nonexis- 
tence.” As stated by the Court, “[a]n 
injunction which does not compel some 
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expenditure or loss of monies may often 
be an effective nullity.” Jd. at 278. Under 
this interpretation, a debtor could be 
compelled to comply with an injunction 
even if it would require the expenditure 
of funds.® 

A different view as to the debtor’s 
obligation to obey an injunction issued 
under pollution laws was taken in In 
re Robinson, 46 B.R. 136 (Bankr, M.D. 
Fla. 1985). In that case, the bankruptcy 
court noted that in order for the debtor 
to comply with the restoration order, 
he would have to purchase the plant 
stock necessary to effect the restoration. 
Accordingly, compliance would cost 
money. Concluding that extension of the 
reasoning in Kovacs would allow greater 
“fidelity to the principles expressed by 
the Supreme Court,” the bankruptcy court 
held that the debtor’s obligation should 
be included within the code definition 
of “claim.” On the other hand, in the 
hypothetical instance in which an obliga- 
tion could not be performed without some 
incidental expenditure of money, e.g., per- 
sonal transportation costs, but the obliga- 
tion itself could be performed by a debtor 
without substantial direct expenditure, 
the court might well have reached a dif- 
ferent result. Jd. at 139. 


Is the “Right to Payment” 
an “Adequate Alternative”? 

There exists the issue whether the “right 
to payment” means that any right to 
payment, even nominal damages, will sat- 
isfy this definitional requirement. If so, 
then a dischargeable claim might exist 
even if damages were inadequate as a 
matter of law. What little legislative his- 
tory there is to guide us indicates that 
the right to payment must be “adequate” 
under applicable nonbankruptcy law. As 
described in the legislative history set 
forth above, an example of a discharge- 
able claim is a judgment for specific per- 
formance which may be satisfied by an 
alternative right to payment in the event 
performance is refused. The argument 
has been made, however, that these con- 
gressional statements should not be 
intended in any way to furnish a detailed 
or exhaustive interpretation of the code. 
Rather, in keeping with the concept of 
affording the debtor a “fresh start,” even 
a right to a “nominal” monetary payment 
is sufficient to satisfy the “right to pay- 
ment” requirement in §101(4)(B).”? Under 
this approach, an obligation under a cov- 
enant not to compete would fall within 
the definition of “claim” and would be 


dischargeable in bankruptcy. 

The recent decision in In Re Cox, 53 
B.R. 829 (Bankr. M.D. Fla. 1985), seems 
to reject this latter view in upholding 
the enforceability of a covenant not to 
compete even after bankruptcy. The case 
involved a breach of a covenant not to 
compete which had occurred prior to 
the filing of the bankruptcy petition. The 
former employer sought a modification 
of the discharge injunction of 11 U.S.C. 
§524 to obtain state court injunctive relief 
against the debtor based on the breach 
of her employment contract. Noting that 
Florida case law which favors injunctive 
relief as a remedy because of the difficulty 
in ascertaining damages with certainty, 
the bankruptcy court held that to the 
extent that the state court found that 
injunctive relief was appropriate, it would 
not fall within the definition of “claim” 
and would not be discharged under Sec- 
tion 727(b) of the Code.® 

In summary, it appears that the better 
view, supported by legislative history, is 
that when the right to payment is an 
adequate alternative to injunctive relief, 
then the right to an equitable remedy 
would be included within the definition 
of “claim” and would be discharged in 
bankruptcy. On the other hand, if the 
breach does not give rise to an adequate 
right to payment under applicable non- 
bankruptcy law, then the equitable 
remedy for breach of performance would 
not fall within the definition of “claim” 
and, therefore, would not be discharged. 


The Interplay With Bankruptcy 
Code §365 

Section 365 of the code deals with 
executory contracts and permits the 
trustee to assume executory contracts that 
have value to the estate and to reject 
those that are burdensome. An executory 
contract is often defined as one “under 
which the obligations of both the bank- 
rupt and the other party to the contract 
are so far unperformed that the failure 
of either to complete performance would 
constitute a material breach excusing the 
performance of the other.”? This defini- 
tion would generally embrace a covenant 
not to compete. 

Thus, if the debtor has an employment 
contract under which both the debtor 
and the debtor’s employer were perform- 
ing at the time of the debtor’s bankruptcy 
petition, the debtor would be a party 
to an executory contract on the date 
of the petition and §365 of the code 
would apply. In a typical Ch. 7, the 


employment contract (an executory con- 
tract) would be “deemed rejected” by 
virtue of the trustee’s inability to assume 
a personal service contract.'° If, after filing 
bankruptcy the debtor quits his jobs and 
takes other employment in violation of 
the covenant not to compete, the question 
arises whether the prior employer would 
be entitled to equitable relief. Some cases 
suggest that the effect of rejection of 
the covenant not to compete is to relieve 
automatically a debtor from the obliga- 
tion imposed under the covenant as an 
executory contract.!! 

While the rejection may well have such 
an effect, the result ought not be auto- 
matic. That is, §365(g) of the code, deal- 
ing with the effect of the rejection of 
an executory contract, provides that the 
rejection of an executory contract consti- 
tutes a breach of such a contract immedi- 
ately before the date of filing of the 
petition. However, if “rejection merely 
constitutes a breach then it does not 
follow automatically that {t]he effect of 
rejection is to relieve the debtor and its 
estate of the obligation imposed under 
an executory contract.’”!2 One must still 
determine whether the breach of the 
executory contract results in a “right to 
payment” and whether such “right to 
payment” is an adequate alternative to 
the equitable relief available. 

Thus, it should make no difference 
as to whether the covenant not to com- 
pete fell within the definition of an 
executory contract as of the date of the 
filing of bankruptcy. Rather, the empha- 
sis should remain whether the breach 
of the covenant not to compete gives 
rise to a “claim.” 


Conclusion 

As can be seen, difficult questions exist 
in deciding when an equitable remedy 
for breach of performance should be 
included within the definition of “claim” 
and discharged under the Bankruptcy 
Code. While the Supreme Court in 
Kovacs has provided some guidance as 
to the extent of the term “breach of 
performance,” substantial issues remain 
as to whether the “right to payment” 
must be truly “adequate” before the 
equitable remedy will be discharged. There 
is also some disagreement as to the extent 
to which Bankruptcy Code §365 impacts 
upon the dischargeability of the equitable 
relief which would otherwise be available 
for the enforcement of a covenant not 
to compete. It will be left to the case 
law to resolve these questions based on 


what different courts may perceive to 
be the probable legislative intent. 
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End Deciding Dates—1986” to 
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fully timing your year-end filings. You 
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Family Law 


by Brenda M. Abrams 


The marital relationship, by its nature, 
creates rights and obligations between 
husband and wife and third parties which 
are recognized and enforced by law and 
which they cannot change by mutual con- 
sent, because they depend not merely 
upon the parties’ agreement, but on stat- 
utory and common law. Maynard v. Hill, 
125 U.S. 190 (1888). Unmarried cohabi- 
tants enjoy very few benefits from each 
other and from third parties, even when 
the relationship mimics marriage. De jure 
marriage is legally distinguishable in 
almost all aspects from a de facto mar- 
riage. F.S.§§61.08, et seq. 

Common law marriages were abolished 
for relationships which commenced Jan- 
uary 1, 1968, and thereafter, by F.S. 
§741.211. Cohabitation, however, is unlike 
common law marriage, since the intent 
to be married is frequently lacking. 
Cohabitation is a relationship between 
two people, homosexual or heterosexual, 
which in some or many respects resembles 
a marriage. It involves living together 
in the same household and includes sexual 
relations. For purposes herein, cohabi- 
tation does not include roommates, mi- 
nors, persons who live together to share 
expenses or persons related to each other 
by blood who do not have a sexual rela- 
tionship. 

Florida is not unlike the rest of the 
nation in experiencing a large increase 
in the number of persons who choose 
to live together without the benefit of 
marriage. This trend may be accompa- 
nied by an increasing social acceptance 
of nonmarital cohabitation.! In spite 
of judicial expressions of disapproval, 
Gammon v. Cobb, 335 So.2d 261, 265 (Fla. 
1976), because of the increasing incidence 
of nonmarital cohabitation, there will 
inevitably come an increase in the amount 
of litigation involving the children and 
property of cohabitants who have sepa- 
rated, or upon a cohabitant’s death. 


Nonmarital Cohabitation: Its Perils and its Pleasures 


Children 

The children of cohabitants are deemed 
illegitimate, and their support rights flow 
from the provisions of the paternity stat- 
ute, §742. The mother of an illegitimate 
child is entitled to custody, unless she 
is unfit. In Re: The Matter of the 
Adoption of M.Q. 475 So.2d 13061(Fla. 
4th DCA 1985); In The Interest of R.L.G., 
a child, 274 So.2d 4 (Fla. 4th DCA 1973). 
Under appropriate circumstances, the 
custodial parent of an illegitimate child, 
as an incident of child support, may be 
entitled to exclusive use and occupancy 
of the home occupied by the cohabitant 
and titled in joint names. Wilson v. 
Wilson, 466 So.2d 446 (Fla. 4th DCA 
1985). 


Cohabitation Agreements 

Historically, most express agreements 
between cohabitants were not enforceable 
because of the meretricious character of 
the relationship. The courts viewed the 
agreements as compensation for illicit sex, 
somewhat in the nature of prostitution. 
Since the sexual aspects of the relation- 
ship violated criminal statutes prohibiting 
such activities, contracts based upon such 
services were void as contrary to public 
policy. Stevens v. Anderson, 256 P.2d 712, 
75 Ariz. 331 (1953).? 
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In Florida, nonmarital cohabitation 
between a man and a woman is a misde- 
meanor, F.S. §798.02; adultery is also 
illegal and subject to criminal penalties, 
F.S. §798.01; and sexual intercourse 
between same sex individuals is unlawful 
whether or not they are living together, 
F.S. §800.02; Florida Board of Bar 
Examiners Re: NRS, 403 So.2d 1315, 
1317 (Fla. 1981); Franklin v. State, 257 
So.2d 21, 24 (Fla. 1971); Witherspoon 
v. State, 278 So.2d 611, 612 (Fla. 1973). 
Fornication is no longer prohibited by 
criminal statute.? Since a contract to per- 
form an illegal act is void, Local No. 
234, Etc. v. Henley & Beckwith, Inc., 
66 So.2d 818 (Fla. 1959), an agreement 
to cohabit might be construed as unen- 
forceable since it is in violation of the 
law.4 

The leading case in the United States 
on cohabitation rights is Marvin v. 
Marvin, 18 Cal. 3d 660, 134 Cal. Rptr. 
815, 557 P.2d 106 (1976), which held that 
(1) the property rights of cohabitants 
were not governed by the California 
Family Law Act; (2) courts should enforce 
express contracts between nonmarital part- 
ners except to the extent that the consid- 
eration for the agreement is explicitly 
based upon meretricious sexual services; 
and (3) in the absence of an express 
contract, the courts should examine the 
conduct of the parties to determine 
whether an implied contract, partnership 
or joint venture exists. Other legal 
remedies available to cohabitants include 
quantum meruit, constructive and result- 
ing trusts. 

In Marvin, the couple commenced a 
seven-year cohabitation at a time when 
the defendant was still legally married 
to his wife. The plaintiff alleged that 
the parties agreed that she would give 
up her career, devote her full time and 
attention to the defendant as homemaker, 
companion, housekeeper and cook, and 


in exchange the defendant agreed to sup- 
port her and share the accumulated prop- 
erty. The court’s decision was based upon 
the principle that adults who voluntarily 
live together and engage in sexual rela- 
tions are as competent as other persons 
to enter agreements respecting their earn- 
ings and property rights so long as they 
do not contract to pay for sexual services. 
To the extent their agreement does not 
rest upon the illicit relationship, the par- 


ties are free to enter into binding con- 
tracts. Public policy required the recogni- 
tion of the pervasiveness of nonmarital 
relationships, and the fact that the morals 
of society have changed so radically in 
regard to cohabitation that the court 
should not impose a standard based on 
alleged moral considerations so widely 
abandoned. Aware that the structure of 
society largely depends on the institution 
of marriage, the court expressed the hope 


are the phone company for 


the way from Jupiter to Florida 


Car Phones Explained. 


A car phone is just a phone on wheels. And for an incredibly 
affordable price, you'll find there's nothing simpler or more con- 
venient. Maybe that’s why we've put more phones on wheels than 
anyone in the Southeast. 

For full details, call us today at 1-800-351-3355. Because all 


City, we really 


your Car. 


The Phone Company === For Your Car” 


BellSouth Mobility 


A BELLSOUTH Company 


©1986 BellSouth Mobility 


THE FLORIDA BAR JOURNAL/OCTOBER 1986 


that its opinion would not be taken to 
derogate from that institution. 

Of those states which have considered 
the issues raised in Marvin v. Marvin, 
38 have allowed cohabitation agreements 
somewhat in the nature of Marvin, and 
only three, Illinois, Georgia and Louisi- 
ana, have expressly rejected it. 

The leading case denying cohabitant’s 
rights is Hewitt v. Hewitt, 77 Ill.2d 49, 
394 N.E.2d 1204 (1979), involving a 
long-term relationship and three chil- 
dren. The plaintiff sought recovery of 
one-half of the property accumulated 
during the relationship based upon the 
defendant’s express promise to share his 
life, his future, his earnings and his prop- 
erty; an implied contract; fraud; and 
unjust enrichment. The Illinois Supreme 
Court gave considerable weight to the 
fact that the parties lived a conventional, 
respectable and ordinary family life for 
more than 15 years, that they did not 
flaunt accepted standards and held them- 
selves out as husband and wife, the “single 
flaw” being the lack of a valid marriage. 
But the court found that the issue of 
whether property rights accrue to un- 
married cohabitants cannot be realis- 
tically regarded as merely a problem in 
the law of express contracts or a consid- 
eration of equity and fairness between 
the parties. 

The court addressed the underlying 
public policy considerations and asked 
the following questions: (1) Will the recog- 
nition of cohabitant’s rights arising from 
relationships closely resembling conven- 
tional marriages encourage the formation 
of such relationships and weaken mar- 
riage as the foundation of our family- 
based society? (2) In the event of death, 
shall the survivor have the status of spouse 
for inheritance and derivative benefits? 
(3) What sociological and psychological 
effect would it have on the couple’s chil- 
dren? (4) Does the increasing number 
of cohabitants and changing society values 
require a return to common law mar- 
riage? The stated issue was whether the 
court should grant legal status to a private 
arrangement substituting for the insti- 
tution of marriage sanctioned by the state. 

In denying any relief to the plaintiff, 
the court pointed to the marriage act 
which was designed to strengthen and 
preserve the integrity of marriage and 
safeguard family relationships, the aboli- 
tion of common law marriage and a desire 
to promote a pro marriage policy which 
affirms the traditional doctrine that mar- 
riage is a legal contract between the hus- 


VIR as, 


band, the wife and the state. 

Most states which have decided the 
remedies available to cohabitants refer 
to and cite both Marvin v. Marvin, 18 
Cal.3d 660, 134 Cal. Rptr. 815, 557 P.2d 
106 (1976); and Hewitt v. Hewitt, 77 
Ill.2d 49, 394 N.E.2d 1204 (1979). 


Florida Law 

Presently the only case in Florida address- 
ing the issue of the enforceability of an 
express contract between cohabitants for 
support and property rights is Poe v. 
Levy, 411 So.2d 253 (Fla. 4th DCA 1982), 
wherein the plaintiff, Michael Poe, alleged 
that he and Gertrude Levy lived together 
platonically and agreed to and did in 
fact pool their resources until Gertrude’s 
lawful husband died, whereafter Poe and 
Levy became lovers and for all intents 
and purposes lived as husband and wife 
enjoying the burdens and pleasures which 
generally accompany the marital state. 
He alleged that he and Levy entered into 
an express agreement for support, agree- 
ing to pay their resources into a common 
fund and to use that fund to pay for 
the necessities of life. 

After Levy’s husband died, Levy encour- 
aged Poe to spend all of his time advising 
her as to business investments. When 
she became physically incapacitated, Poe 
devoted his entire time and energy to 
her maintenance, care and support. In 
consideration for his attending to all of 
her needs, she told him that she consid- 
ered her individually acquired properties 
belonging to both of them; although they 
planned to get married, Levy died pre- 
venting these promises from occurring. 
Poe further alleged that he had performed 
all of his obligations pursuant to his 
agreement with Levy, but upon her death 
her personal representatives refused to 
acknowledge the agreement. 

Poe thereupon brought a five-count 
complaint against the executors for enforce- 
ment of an express support contract, 
declaratory relief for the court’s deter- 
mination of Poe’s rights to Levy’s real 
and personal property, imposition of a 
constructive trust upon Levy’s property 
based upon the confidential relationship, 
enforcement of an implied contract 
between them creating joint ownership 
in certain properties, and for quantum 
meruit for the reasonable value of services 
that Poe rendered to Levy during the 
period of their relationship. The trial court 
granted motions to dismiss and strike 
all counts of the complaint on the grounds 
that the causes of action were repugnant 


to the laws and public policy of the 
State of Florida. The Fourth District 
Court of Appeal reversed the trial court 
and reinstated counts seeking enforce- 
ment of the express support agreement, 
declaratory relief and constructive trust, 
affirmed the dismissal of the counts for 
implied contract and quantum meruit, 
but allowed on remand the opportunity 
to amend. 

The court in Poe made no distinction 
between an agreement for property and 
an agreement for support, and made no 
distinction between written and oral agree- 
ments, and found that a complaint alleg- 
ing an express contract for support stated 
a cause of action but that an implied 


The court held that the 
mere fact that the parties 
are not married would not, 
ipso facto, prohibit them 
from contracting according to 
law, if the consideration 
for the agreement were not 
sexual intercourse 


contract did not. Stating the general rule 
that if the consideration for an agreement 
is illicit sexual intercourse, then the agree- 
ment is unenforceable, the court held 
that the mere fact that the parties are 
not married would not, ipso facto, pro- 
hibit them from contracting according 
to law, if the consideration for the agree- 
ment were not sexual intercourse. “A 
cause of action based on an express con- 
tract .. . is enforceable regardless of the 
fact that the parties may be cohabiting 
illicitly as long as it is clear there was 
valid, lawful consideration separate and 
apart from any express or implied agree- 
ment regarding sexual relations.” There- 
fore, a claim based upon an express 
contract with independent consideration 
is enforceable. 

The Poe court, however, specifically 
disapproved a cause of action for breach 
of an implied contract based upon the 
factual allegations stated by Poe in his 
complaint, wherein his entire claim was 
predicated upon the allegations that the 
parties “had the same relationship to 
the same force and effect as would a 
couple who would have been legally mar- 
ried.” The court found that even if the 


parties had been legally married at the 
time of Levy’s death, Poe would not 
necessarily have been entitled to one-half 
of her property. Additionally, to allow 
him to make a claim against her estate 
on the same basis as if they had been 
married would, in effect, recreate the con- 
cept of common law marriage previously 
abolished in Florida and ignore certain 
legal prerequisites necessary to establish 
a legal marriage. Finding that no jurisdic- 
tion had gone this far, the court found 
that no cause of action existed for an 
implied contract. 

It further held that even in the absence 
of an express agreement a cause of action 
based upon construction of a trust is 
enforceable regardless of the fact that 
the parties may be cohabiting illicitly, 
as long as there was valid, lawful consid- 
eration separate and apart from any 
express or implied agreement for sexual 
relations between them. Regardless of 
the provisions of F.S. §798.02, “{i]f the 
elements of a constructive trust exist, 
the trustee should be made to account.” 

In Botsikas v. Yarmark, 172 So.2d 277 
(Fla. 3d DCA 1965), plaintiff brought 
an action against the administratrix of 
the decedent’s estate including his widow 
and heirs at law alleging that she and 
the decedent lived together as husband 
and wife, although the deceased had an 
undivorced wife, and that the plaintiff 
contributed property and funds for the 
acquisition of property, title of which 
was taken in the name of the deceased 
or in the name of corporations, although 
the properties were allegedly obtained 
for the benefit of both the deceased and 
the plaintiff. She further alleged that these 
contributions were the result of the con- 
fidence placed in her by the deceased, 
and in the event that the court failed 
to grant her interest in said properties, 
this would constitute an abuse of the 
confidential relationship and amount to 
unjust enrichment of decedent’s estate. 
The plaintiff alleged a contribution of 
capital from her own resources, and in 
addition alleged she had provided services 
in connection with the operation, man- 
agement and supervision of hotel proper- 
ties acquired by the decedent with her 
funds. 

The court found that these facts were 
sufficient to state a cause of action for 
the existence of a constructive trust. The 
issue of the illicit relationship of the par- 
ties was addressed only insofar as denying 
relief based upon a theory of partnership, 
but was not considered a relevant fact 
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in the issue of the imposition of a con- 
structive trust, nor was reference made 
to §798.01. The court gratuitously added 
that compensation for services rendered 
by the plaintiff during the existence of 
the relationship were not recoverable. 

Similarly, an action for quantum meruit 
for the reasonable value of services per- 
formed by the plaintiff during his rela- 
tionship with the decedent in Poe v. Estate 
of Levy, 411 So.2d 253 (Fla. 4th DCA 
1982), was dismissed by the trial court, 
but remanded for an opportunity to 
amend. Apparently, the court believed 
that it was possible, notwithstanding the 
meretricious relationship between the 
cohabitants, that in an appropriate fac- 
tual situation, quantum meruit might be 
available to avoid unjust enrichment.5 

A resulting trust was found to occur 
in the case of Williams v. Bullington, 
159 Fla. 618, 32 So.2d 273 (Fla. 1947), 
when two cohabitants acquired an inter- 
est in real estate taken in the name of 
one of them. The court found that the 
illicit relationship between the cotenants 
to the properties was irrelevant to the 
acquisition of the land. The court opined 
that if the land transaction had been 
in furtherance of or in consideration for 
the illicit relationship, a resulting trust 
might not have been imposed. However, 
the illicit relationship therein commenced 
years before the land was acquired and 
had no connection with or dependence 
upon the acquisition of the property. 

Another theory sometimes advanced 
by litigants attempting to reach the prop- 
erty of their cohabitants is that both 
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parties were partners or joint venturers 
and that each should be entitled to his 
and her respective share regardless of 
how title is held. In Cannova v. Carran, 
92 So.2d 614 (Fla. 1957), when the 
plaintiff failed to prove a common law 
marriage, she sought to establish a con- 
structive trust or joint venture based upon 
the work she had performed in the various 
businesses owned solely by her cohabitant. 
Holding that the essence of a joint ven- 
ture was an agreement between the par- 
ties, the court denied relief because it 
found no agreement. However, if all 
elements of a joint venture exist, it appears 
that the courts will grant appropriate 
relief. 


Homosexual Cohabitation 

No state in the United States permits 
homosexual marriage. Because many 
homosexual relationships are long term 
and monogamous, cohabitating homosex- 
uals, like their heterosexual counterparts, 
have entered into agreements concerning 
their duties, rights and responsibilities 
in their relationships, and have also made 
provisions for support and alimony. Some 
courts, however, have treated homosexual 
cohabitants differently. A California 
court, citing Marvin, denied any relief 
to the plaintiff because it found that 
the parties’ agreement rested upon the 
plaintiff’s acting as lover and not as trav- 
eling companion, housekeeper or cook, 
Jones v. Daly, 122 Cal.App. 3d 500, 176 
Cal. Rptr. 130 (1981). The Arkansas 
Supreme Court in the case of Bramlett 
v. Selman, 597 S.W.2d 80, 85 (Ark. 1980), 
found that a court of equity should not 
deny relief to a person merely because 
he is a homosexual.® Neither did the 
existence of a lesbian homosexual rela- 
tionship deter the court in Small v. 
Harper, 638 S.W.2d 24, 27 (Tex. Ist Dist.), 
from imposing a constructive trust 
upon property acquired during a long- 
term relationship which was similar to 
a marriage.’ There are no Florida cases 
which address the issue of homosexual 
cohabitation rights, nor are there any 
Florida cases considering the enforce- 
ability of a cohabitation agreement be- 
tween homosexuals. 

Out-of-state cases that have discussed 
the enforceability of homosexual cohab- 
itation contracts did not address the issue 
of criminality of homosexual sex.’ This 
is not unlike the court’s considerations 
of heterosexual contracts in those states 
like Florida, where fornication between 
unmarried heterosexuals can constitute 


acrime. Poe v. Estate of Levy, 411 So.2d 
253 (Fla. 4th DCA 1982). 

There are no cases in Florida approv- 
ing, disapproving or construing written 
cohabitation agreements, and only one 
district court in Poe v. Estate of Levy, 
has addressed the issue of the enforce- 
ability of an oral express contract between 
cohabitants for support and property 
rights. Based upon that holding, however, 
it appears that written cohabitation agree- 
ments supported by valid, lawful consid- 
eration separate and apart from any 
express or implied agreement regarding 
sexual relations will be enforceable. But, 
the Florida Supreme Court, as yet, has 
not spoken to the issue. BJ 


! See, e.g., Keith and Nelson, Cohabitation: 
New Views ona New Lifestyle, 6 FSU L.REv. 
1393 (1978). 

2 See Oldham and Caudill, A Reconnais- 
sance of Public Policy Restrictions Upon 
Enforcement of Contracts Between Cohabi- 
tants, 18 FAM. L.Q. 93 (1984). 

3 See former FLA. STAT. §798.03. 

4 RESTATEMENT OF CONTRACTS §589 (1932), 
6A COoRGIN, CONTRACTS, §1476 (1962). 

5 See also Curran v. Cronin, 436 So.2d 190 
(Fla. 4th D.C.A. 1983). 

6 See also Weekes v. Gay, 243 Ga. 784, 
256 SE 901 (1979). 

7 See also Ireland v. Flanagan, 51 Or.App. 
837, 627 P.2d 496 (1981). 

8 See Bowers v. Hardwick, 46 CCH S.Ct. 
Bull., p.B. 3933. 
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by George Waas 


There lurks within the Administrative 
Procedure Act’s varied and abundant 
remedies an agency action enforcer’s ulti- 
mate weapon against the scofflaw—a 
veritable doomsday device available when 
all else fails. 

On occasion, compliance with agency 
action requires some act or omission on 
the subject’s part; this article addresses 
those circumstances in which the subject 
of the action refuses to comply with 
agency action giving rise to an enforce- 
ment proceeding, and further refuses to 
comply with a judicial enforcement 
order—thereby exposing the doomsday 
weapon—contempt.! 

Enforcement proceedings authorized by 
F.S. §120.69 contemplate refusal or failure 
to comply with agency action as defined 
by F.S. §120.52(2). It is neither necessary 
nor required to petition for enforcement 
when the effect of the agency action is 
accomplished by its own operation. For 
example, final orders suspending or revok- 
ing a license or declaring a party not 
entitled to the award of a contract require 
no judicial enforcement to accomplish 
their stated purpose. 

However, when agency action requires 
further conduct or activity on the part 
of the offending or unsuccessful party, 
such as payment of a fine or compliance 
with a cease-and-desist order, enforce- 
ment proceedings are indicated. 

Contempt as an ultimate weapon is 
graphically demonstrated by a recent case 
before the Second Judicial Circuit Court. 
The Florida Elections Commission found 
a party in violation of F.S. Ch. 106 
and, under F.S. §106.265, imposed civil 
fines of $2,800. The party refused to 
pay after receiving correspondence demand- 
ing compliance with the commission’s 
final order, necessitating the commission’s 
filing of an enforcement petition under 
F.S. 120.69, after which the circuit court 
rendered its order on enforcement. How- 
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ever, despite further correspondence, the 
party still failed to comply with the com- 
mission’s order and, now more impor- 
tantly, with the court order. 

The commission filed a combined 
motion for contempt and notice of hear- 
ing; the party did not show at the noted 
time and a show cause order was issued. The 
party appeared at the show cause hearing 
and, after hearing his explanation, the 
court found him in contempt and sen- 
tenced him to five months and 29 days 
in the Leon County jail. The sentence 
was stayed, however, for the purpose 
of allowing him to make provisions for 
payroll deduction and furnish the Division 
of Elections all documents and reports 
establishing compliance with the election 
laws which the Florida Elections Com- 
mission found him to have violated. The 
order further provided that if he did 
not accomplish these matters within a 
specified time, he would be subject to 
arrest and incarceration without further 
notice. 

F.S. §120.69 has been around since 
F.S. Ch. 120 was revised in 1974 and 
has not been amended since its enact- 
ment. Yet, there have been few cases 
construing this provision, and this au- 
thor’s research reveals no cases discussing 
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the availability and use of the ultimate 
enforcement weapon found in this stat- 
ute—contempt. This weapon, however, 
is available only through enforcement pro- 
ceedings under F.S. §120.69.2 Neither hear- 
ing officers nor agencies have contempt 
powers. 


The Law 

F.S. §120.69(4)(c) authorizes the circuit 
court, after issuance of an order under 
this enforcement statute, to “punish ... 
in accordance with the law applicable 
to contempt committed by as person in 
the trial of any other action” any party 
who willfully fails to comply with a court 
order entered in accordance with this 
statute. Under the statutory contempt 
authorization in enforcement proceedings, 
the court must consider the question of 
willfulness. In Sanders v. the Florida 
Elections Commission, 407 So.2d 1069, 
1070, (Fla. 4th DCA 1981), the court 
said, “A voluntary act becomes ‘willful’ 
in law only when it involves some degree 
of conscious wrong on the part of the 
actor, or at least culpable carelessness 
on his part, something more than a mere 
omission to perform a previously imposed 
duty.” 

In County Canvassing Board of Pri- 
mary Elections of Hillsborough County 
v. Lester, 118 So.201, 202 (Fla. 1928), 
the Supreme Court said, “‘[ Willful’ 
when used in such statutes denotes some 
element of design, intention, or delibera- 
tion, a failure resulting from an exercise 
of the will or a purpose to fail.” 

Therefore, for a party to be in willful 
violation of a court order under F.S. 
§120.69, the party must have acted 
intentionally or deliberately as determined 
from the facts on a case-by-case basis. 
However, for the purpose of guidance, 
this author suggests that in determining 
whether the failure to comply is willful, 
inquiry should be made of a party’s course 
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of conduct after due and perhaps repet- 
itive notice, which inquiry generally leads 
to the conclusion that the failure to 
comply is willful. Acts in derogation of 
statute or court order after notice of 
noncompliance may be construed to be 
willful. As a practical matter, by the 
time a case reaches the order stage under 
F.S. §120.69, the issue of willfulness in 
noncompliance ought not be a heavy 
burden; failure to comply after notice 


should establish the requisite element of 
willfulness. 


®@ Nature of Contempt; Civil or Criminal 

This author believes F.S. §120.69 
contemplates civil contempt although, 
under certain circumstances, a party may 
be held in criminal contempt in a non- 
criminal proceeding. As pointed out in 
Carter v. State, 409 So.2d 127, 129 (Fla. 
5th DCA 1982): 


ERNER 
TTAL 


COR OR AT 


The 


road 


If you find yourself 
the reluctant owner of 
distressed Florida real 
estate, call Werner 
Capital. 

We have funds spe- 
cifically earmarked for 
commercial properties. 

We can get you off 
the road to REO and 
back on the road to 
growth. 

The road to REO. 
It's not an old Crosby 
movie. But as you can 
see, it's not without 
hope. 


Werner Capital Corporation 
Grand Bay Plaza, Penthouse 
2665 South Bayshore Drive 
Coconut Grove, Florida 33133 
305-856-6444 


52 THE FLORIDA BAR JOURNAL/OCTOBER 1986 


Both civil and criminal contempt are available 
in both civil and criminal cases. The determina- 
tion of whether contempt proceedings are civil 
or criminal goes to the nature of contemptuous 
acts and the purpose of the proceedings 
(coercion or punishment or both) and is not 
dependent on the nature of the cause from 
which the contempt citation arose. 

In Demetree v. State, 89 So.2d 498, 
501 (Fla. 1956), the Supreme Court recog- 
nized that the purpose behind civil con- 
tempt is coercive rather than punitive 
and “when imprisonment is ordered for 
a civil contempt its continuance is made 
contingent upon compliance with the 
order of the court and when the contem- 
nor has so complied he is released from 
prison.” Therefore, an offended party in 
a civil proceeding “is primarily seeking 
relief, personal and private to himself, 
as distinguished from conduct offensive 
to the public or disrespectful to the court 
and its authority.” 89 So.2d at 501. This 
is the salient purpose of civil contempt. 

In Carter v. State, the court said: 

The purpose of civil contempt proceedings 
is to preserve and enforce the rights of parties 
to suits and to compel obedience to orders 
and decrees made for the benefit of such par- 
ties; the proceedings are generally remedial 
and civil in nature. (Citations omitted.) 


Since the general purpose of civil contempt 
is to coerce action or inaction, orders directing 
confinement must provide for release upon 
contemnor’s purging himself of contempt and 
are generally indefinite without a fixed term. 
(Citation omitted.) 


The purging provision is essential to confine- 
ment for civil contempt. (Citation omitted.) 
Criminal contempt, on the other hand, is main- 
tained solely to vindicate the authority of the 
court or to punish conduct in violation of a 
court order. The purpose of criminal contempt 
proceedings is punishment rather than coercion; 
punishment for criminal contempt may be by 
fine or imprisonment, or both, but the terms 
and amounts must te definitely stated. 

The overriding purpose of an enforce- 
ment action—compliance with an admin- 
istrative agency action by judicial enforce- 
ment order—when examined in light of 
the distinction between civil and criminal 
contempt, leads to the conclusion that 
the word “punish,” as used in F.S. 
§120.69(4)(c), is not necessarily to be con- 
strued as punishment in the criminal con- 
tempt sense. Rather, this author construes 
punishment as meaning coercion or to 
compel compliance with the adminis- 
trative action because an agency cannot 
compel compliance in the absence of 
judicial intervention. In Carter v. State, 
the court found that although the trial 
court used the word “criminal” incor- 
rectly, this misuse was not controlling; 
what is controlling is “the nature of the 


contemptuous acts and the purpose of 
the proceeding. . . .” 409 So.2d at 129. 
®Civil Contempt 

Generally, a civil contempt proceeding 
is begun and determined as a part of 
the action in which the order or judgment 
is entered. A motion for contempt order 
is the proper approach and must be a 
speaking motion showing the failure to 
obey the order. Fla. R. Civ. 1.982 pro- 
vides a form which may be modified 
for use in enforcement actions. Because 
a civil contempt proceeding arises out 
of a prior action before the court, new 
service of process is not necessary. A 
response may be made to the motion, 
but this is not necessary. The court deter- 
mines all issues of law and fact.3 In that 
no new process is required because the 
court already has jurisdiction over the 
person and subject matter in this matter 
(by filing of the petition for enforcement 
and issuance of an order of enforcement), 
jurisdiction for the enforcement by the 
court of its own order does not appear 
to be an issue. In short, if the court is 
satisfied that jurisdiction over the person 
is obtained for the purpose of entertain- 
ing the petition for enforcement and issu- 
ing an order on that petition, jurisdiction 
is obtained for the purpose of assuring 
compliance with that judicial order. 

Notice 

Although the party cannot be held 
in contempt of an order unless he has 
notice of it, this is not of overriding 
concern because, by the time the case 
reaches the contempt stage, a party will 
have received several notices both at the 
administrative and judicial levels. For con- 
tempt purposes, however, an order must 
be clear and definite, so that the party 
is fully aware of its commands and 
direction. 

Punishment 

The penalty imposed as punishment 
for contempt should take into account 
the nature and enormity of the act com- 
plained of and the wrong done to the 
court. Generally, the punishment avail- 
able is fine, imprisonment, or both. 

In that an issue in an enforcement 
proceeding may be the nonpayment of 
a fine, it would appear that the imposi- 
tion of a fine for contempt would result 
in the same nonpayment. This is com- 
pounded by the reality that the contemnor 


may not reside within the jurisdiction — 


of the court before which the contempt 
was committed. Therefore, it appears the 
only viable action on contempt is impris- 
onment until purging occurs—that is, the 


administratively-imposed and judicially 
enforced fine is paid. 

® Defenses 

Generally, a party may defend against 
a contempt citation by establishing the 
absence of an intent to commit contempt 
and/or the inability to comply with the 
order. However, one circuit court, in con- 
struing F.S. §120.69(5), which sets out 
the defenses which may be asserted, 
declared that those defenses “interpose 
an exclusive limitation on the matters 
that could be asserted as defenses to 
an agency’s petition for enforcement in 


Use of contempt must reflect 
a last ditch attempt to obtain 
compliance after repeated 
less intrusive efforts have failed 


the circuit court.” Department of Envir- 
ronmental Regulation v. Bruno, 44 Fla. 
Supp. 205, 207 (Cir. Ct. Bradford Co., 
Oct. 26, 1976). In Department of Envi- 
ronmental Regulation, the court com- 
pared F.S. §120.69(5) with the judicial 
review provisions of F.S. §120.68, and 
held that “[t)]o construe the language 
of Section 120.69(5) in some other fash- 
ion would be to hold that the circuit 
court could exercise appellate judicial 
review of final agency action contrary 
to the language of Section 120.68.” F.S. 
§120.69(5), is in accord with the well- 
established posture that administrative 
actions are presumed correct. Troup v. 
Bird, 53 So.2d 717 (Fla. 1951); see F.S. 
§120.68(14). 

This author’s research does not disclose 
any other case in which, in an enforce- 
ment proceeding involving the suggested 
use of the court’s contempt powers, a 
party has successfully asserted the absence 
of intent or inability to comply. (In fact, 
research fails to disclose any case on 
the appellate level in which the court’s 


contempt powers were sought upon a 
party’s continued failure to comply with 
both a final agency order and a circuit 
court order on enforcement.) 

At this point, it should be pointed 
out that the assertion by a party of the 
inability to comply with the enforcement 
order is a defense and the burden of 
approving this defense is on the party 
charged with contempt. However, by the 
time a case reaches the contempt stage 
both the agency and the circuit court 
presumably have had occasion to con- 
sider and dispose of any claim of inability 
to comply. 

A judgment of contempt must contain 
a provision for the contemnor to purge 
himself by compliance with the court’s 
order. This would not appear to be a 
very difficult matter to accomplish in 
that the method of purging is payment 
of the fine or engaging in certain conduct 
or ceasing certain activities. 


The Procedure 

After the circuit court issues its enforce- 
ment order, correspondence to the respon- 
dent should immediately follow. It is 
suggested that correspondence be sent 
both by certified mail (return receipt 
requested) and regular mail (in the event 
the party does not claim the certified 
letter). If the correspondence is met by 
silence or other evidence of noncompli- 
ance, a combined motion for contempt 
and notice of hearing is in order as pre- 
viously described. The motion and notice 
are directed to the party either directly 
or through counsel informing of the date, 
place and time of hearing on the applica- 
tion for a contempt order for willfully 
failing to comply with the terms of the 
circuit court’s enforcement order. It is 
suggested that the motion and notice 
be sent by certified and regular mail for 
the reasons previously discussed. At the 
motion hearing, evidence is presented estab- 
lishing willful failure to comply. Upon 
proper demonstration, an order to show 
cause will issue. 

The order should recite basic facts estab- 
lishing willful noncompliance and that 
the motion is well taken. The show cause 
order will direct the respondent to appear 
on a date and at a time certain to show 
cause why the respondent should not 
be held in contempt. The show cause 
order should further recite that failure 
to appear may result in entry of order 
for the arrest of the offending party and 
incarceration in the appropriate county 
jail. Finally, the show cause order should 


THE FLORIDA BAR JOURNAL/OCTOBER 1986 53 


direct the sheriff of the appropriate county 
to serve a copy of the order on the 
respondent and make return to the peti- 
tioner’s counsel. The cost of service is 
initially borne by the petitioner but tax- 
able to the respondent. 

At the show cause hearing, respondent 
is provided the opportunity to demon- 
strate why he ought not to be held in 
contempt. The court may find respondent 
in contempt and, in the order of con- 
tempt, impose any conditions necessary 
to effect compliance with its enforcement 
order, including arrest and imprisonment. 
If the respondent fails to appear at the 
show cause hearing and, upon proper 
showing, is found in contempt, an order 
of arrest is issued reciting the essential 
facts giving rise to the finding of con- 
tempt and directing the sheriffs to arrest 
the respondent and bring him before the 
circuit judge or, if the respondent is 
beyond the court’s geographical jurisdic- 
tion, the order is directed to the sheriffs 
to arrest the contemnor and notify the 
appropriate sheriff to pick up and bring 
the offender before the court. If the respon- 
dent resides outside the geographical juris- 
diction of the circuit court, delivery of 
the order of arrest to the sheriff of the 


county in which the circuit court is located 
should trigger the activity necessary to 
bring the offender before the court and 
subject him to immediate arrest. Alter- 
natively, the order may be delivered to 
the sheriff of the county in which the 
respondent resides for arrest and notifica- 
tion to the other sheriff. 


Conclusion 

Contempt is a potent weapon in the 
ultimate enforcement of agency action; 
however, its use must reflect a last ditch 
attempt to obtain compliance after 
repeated less intrusive efforts have failed. 
When no other option or course is avail- 
able, the APA permits the use of the 
ultimate doomsday weapon. BI 


! The circuit courts are given specific author- 
ity to punish for contempt any party who 
willfully fails to comply with a court order 
issued in an enforcement action under F.S. 
120.69. For the most part, contempt has been 
used in judicial proceedings enforcing agency 
investigation and discovery orders; see cases 
collected in the decennial and other digests 
under Administrative Law, Section 937 and, 
in Florida, see Carrow v. Department of Pro- 
fessional Regulation, 453 So.2d 842 (Fla. Ist 
DCA 1984) and State ex rel. Greenberg v. 
Florida State Board of Dentistry, 297 So.2d 
628 (Fla. Ist DCA 1974) cert. den. 300 So.2d 
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by Robert G. Gough 


Much has been written and said about 
the explosive growth of the use of the 
civil remedy provisions of the Racketeer 
Influenced and Corrupt Organization 
Act, 18 U.S.C. §1961 et seg. In Sedima 
S.P.R.L. v. Imrex Co., Inc., 105 S.Ct. 
3275, 3277, the Supreme Court noted 
the “greatly increased utilization” of civil 
RICO and, quoting the Report of the 
Ad Hoc Civil RICO Task Force of the 
ABA Section of Corporation, Banking 
and Business Law at p. 55 (1985), 
observed that: 

Of 270 district [civil] RICO decisions prior 
to this year, only 3% (nine cases) were decided 
throughout the 1970s, 2% were decided in 
1980, 7% in 1981, 13% in 1982, 33% in 1983, 
and 43% in 1984. 

Broadly stated, the civil RICO remedy 
permits recovery of treble damages plus 
attorney’s fees where the plaintiff can 
show the defendant committed a pattern 
of racketeering activity causing injury to 
the plaintiff’s business or property. It 
is beyond the intended scope of this article 
to delve into the essential elements of 
a civil RICO claim,! and for the purposes 
of this article it will suffice to note that 
the required pattern of racketeering activ- 
ity may be based on two or more related 
acts of securities fraud or mail or wire 
fraud in a commercial context. 

As the Supreme Court noted in Sedima 
at 3287, n. 16, 

The ABA Task Force [on civil RICO] found 
that of 270 known civil RICO cases at the 
trial court level, 40% involved securities fraud, 
37% common law fraud in a commercial or 
business setting, and only 9% allegations of 


criminal activity of a type generally associated 
with professional criminals. % 


The Court went on to observe that 
another study by the American Institute 
of Certified Public Accountants found 
that of 132 published decisions, 57 cases 
(43%) involved securities transactions and 
38 cases (29%) involved commercial and 
contract disputes. 


General Practice 


Are Federal Civil RICO Claims Arbitrable? 


Given the fact that approximately three 
quarters of civil RICO cases involve 
securities transactions or commercial con- 
tracts, and that commercial contracts 
often contain arbitration agreements and 
investor agreements with brokerage firms 
almost always contain arbitration provi- 
sions,? a significant issue which is yet 
unsettled is whether a federal RICO cause 
of action must be referred to arbitration 
if the underlying transaction comes within 
the scope of a valid arbitration agree- 
ment. 

Although several early decisions indi- 
cated that federal RICO claims were not 
arbitrable, interest in this issue has been 
heightened by the recent U.S. Supreme 
Court decisions in Dean Witter Reynolds, 
Inc. v. Byrd, _— U.S. —~, 84 L.Ed.2d 
158, 105 S.Ct. 1238 (1985), and Mitsubishi 
Motors Corp. v. Soler Chrysler- 
Plymouth, Inc., —_— U.S. —_, 87 L.Ed.2d 
444, 105 S.Ct. 3346 (1985), which signif- 
icantly extended the range of disputes 
which may be covered by arbitration agree- 
ments enforceable under the Federal 
Arbitration Act, 9 U.S.C. §1 et seq. 

This issue has been addressed by only 
two federal appellate courts. Most recent- 
ly, the Fifth Circuit has held that RICO 
claims are not arbitrable. Smoky Green- 
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haw Cotton Co., Inc. v. Merrill Lynch, 
Pierce, Fenner and Smith, Inc., 785 F.2d 
1274 (Sth Cir. 1986). Earlier, the Second 
Circuit, without directly commenting on 
the arbitrability of RICO claims, affirmed 
a decision which had, inter alia, denied 
arbitration of a RICO claim. S.A. Min- 
eracao da Trinadade-Samitri v. Utah 
International Inc., 576 F.Supp. 566 (S.D. 
N.Y. 1983) aff'd 745 F.2d 190 (2d Cir. 
1984). In Smoky Greenhaw Cotton Co., 
the Fifth Circuit adopted the reasoning 
of the S.A. Mineracao decision which 
is discussed below. 


Before Byrd and Mitsubishi 
Mineracao, which was decided before 
Byrd and Mitsubishi, was a leading case 
against allowing arbitration of federal 
civil RICO claims. The next several cases 
to consider the issue after Mineracao 
followed that court’s holding. Witt v. 
Merrill Lynch, Pierce, Fenner and Smith, 
Inc., 602 F.Supp. 867, 870 (W.D. Pa. 
1985); Jacabson v. Merrill Lynch, Pierce, 
Fenner and Smith, Inc., 605 F.Supp. 510, 
512 (W.D. Pa. 1984); Universal Marine 
Insurance Co. v. Beacon Ins. Co., 588 
F.Supp. 735, 738 (W.D. N.C. 1984); 
Wilcox v. Ho-Wing Sit, 586 F.Supp. 561, 
567 (N.D. Cal. 1984). All these cases 
were decided before Byrd and Mitsubishi. 


Byrd and the 11th Circuit 

Subsequent to the above cases, the 
U.S. Supreme Court handed down its 
decision in Dean Witter Reynolds, Inc. 
v. Byrd. In Byrd, the Supreme Court 
strongly reaffirmed the importance of the 
public policy favoring enforcement of 
valid arbitration agreements. The Court 
noted that the Federal Arbitration Act 
“requires that we rigorously enforce agree- 
ments to arbitrate, even if the result is 
‘piecemeal’ litigation, at least absent a 
countervailing policy manifested in an- 
other federal statute.” 84 L.Ed.2d at 165. 
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The Court also held that: “The Act 
leaves no place for the exercise of discre- 
tion by a district court, but instead 
mandates that the district court shall 
direct the parties to proceed to arbitra- 
tion on issues as to which an arbitration 
agreement has been signed.” 

After Byrd, the 11th Circuit affirmed 

a district court’s decision to refuse to 
enjoin the arbitration of the issues under- 
lying a federal RICO claim before the 
court. Greenblatt v. Drexel Burnham 
Lambert, Inc., 763 F.2d 1352 (11th Cir. 
1985). In so doing the 11th Circuit stated: 
Appellant alleges (1) that the district court 
improperly permitted arbitration, in that the 
arbitrable claims were intertwined with the 
exclusively federal RICO claim; and (2) that 
giving collateral estoppel effect to the arbitra- 
tors’ findings infringes on the federal court’s 
exclusive power to resolve RICO claims. 
We hold that the district court properly 
required the arbitration to proceed, and that 
the arbitration findings preclude appellant from 
asserting certain predicate acts. However, we 
agree with the appellant that the arbitration 
findings do not prevent him from pursuing 
his RICO claim. Nevertheless, we affirm the 
grant of summary judgment, because the record 
indicates that appellant cannot prove any of 
the predicate acts necessary to maintain his 
RICO action. [Emphasis supplied.] 

Although the district court in Green- 
blatt had not actively compelled arbitra- 
tion of the federal RICO claim, but rather 
refused to enjoin arbitration of the issues 
underlying the federal RICO claim, the 
11th Circuit said the district court “prop- 
erly required the arbitration to proceed.” 
The 11th Circuit then held that the arbi- 
tration of the issues underlying the fed- 
eral RICO claim did not prevent the 
plaintiff from bringing a federal RICO 
claim in court, but the arbitrator’s find- 
ings may be given collateral estoppel effect 
if the issues were actually and necessarily 
decided by the arbitration, and if the 
plaintiff had a full and fair opportunity 
to litigate the issues before the arbitrators. 


Countervailing Policy and American 
Safety Doctrine Exceptions 

In Byrd the Supreme Court noted a 
possible exception to required arbitration 
where a “countervailing policy [was] man- 
ifested in another federal statute.” 84 
L.Ed.2d at 165. The Court noted, for 
example, that a predispute agreement to 
arbitrate claims under §12(2) of the 
Securities Act of 1933, 15 U.S.C §77 
1(2) was not enforceable because §14 of 
the Securities Act of 1933, 15 U.S.C. 
§77 n expressly declares void any “stipu- 
lation” waiving compliance with any pro- 
vision of the Securities Act of 1933. 
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Prior to Mitsubishi, courts had also 
fashioned an exception to the arbitration 
act when a statutory right sought to be 
arbitrated involved substantial public and 
community interests, the safeguarding of 
which Congress did not intend to leave 
in the hands of arbitrators. This exception 
became known as the American Safety 
doctrine. A prime example of this doc- 
trine was the rule that antitrust claims 
were held not to be subject to arbitration. 
See American Safety Equipment v. J.P. 
Maguire, 391 F.2d 821 (2d Cir. 1968); 
Hunt v. Mobil Oil Corp., 410 F.Supp. 
10, 25 (S.D. N.Y. 1976), aff'd., 550 F.2d 
68 (2d Cir. 1977) cert. denied, 434 U.S. 
984 (1977); See also Cobb v. Lewis, 488 
F.2d 41, 47 (Sth Cir. 1974); Helfenbein 
v. International Indus., Inc., 438 F.2d 
1068, 1070 (8th Cir. 1971), cert. denied, 
404 U.S. 872 (1971); A. & E. Plastik 
Pak Co. v. Monsanto Co., 396 F.2d 
710, 715-16 (9th Cir. 1968). 


American Safety After Mitsubishi 

The scope of the American Safety 
doctrine was clarified and considerably 
narrowed by the Supreme Court in 
Mitsubishi Motors Corp. v. Soler Chrysler- 
Plymouth, Inc. While noting that the 
question of the “legitimacy of the Amer- 
ican Safety doctrine as applied to agree- 
ments to arbitrate arising from domestic 
transactions” was not before the Court, 
the Court flatly rejected the American 
Safety doctrine in the context of interna- 
tional transactions. 

In Mitsubishi the Supreme Court 
reiterated the strong public policy favor- 
ing arbitration, stating “questions of 
arbitrability must be addressed with a 
healthy regard for the federal policy favor- 
ing arbitration.... The Arbitration Act 
establishes that as a matter of federal 
law, any doubts concerning the scope 
of arbitrable issues should be resolved 
in favor of arbitration.” Mitsubishi, 87 
L.Ed.2d at 455 (quoting Moses H. Cone 
Memorial Hospital, 460 U.S. —__, 74 
L.Ed.2d 765, 103 S.Ct. 927). 

The Court also held: 

There is no reason to depart from these [the 
above] guidelines where a party bound by 
an arbitration agreement raises claims founded 
on statutory rights . . . [and] absent such com- 
pelling considerations [as fraud or overwhel- 
ming disproportionate bargaining power], the 
Act itself provides no basis for disfavoring 
agreements to arbitrate statutory claims. ... 

Although not directly addressing the 
American Safety doctrine theory that the 
safeguarding of certain statutory rights 
is too important to be entrusted to 


arbitrators, the Supreme Court observed 
that: “We are well past the time when 
judicial suspicion of the desirability of 
arbitration and of the competence of 
arbitral tribunals inhibited the develop- 
ment of arbitration as an alternative 
means of dispute resolution.” 

Noting that an agreement to arbitrate 
a statutory claim does not mean the party 
foregoes the substantive rights afforded 
by the statute, but rather only elects 
an arbitral rather than a judicial forum, 
the Supreme Court went on to state: 
We must assume that if Congress intended 
the substantive protection afforded by a given 
statute to include protection against waiver 
of the right to a judicial forum, that intention 
will be deducible from text or legislative his- 
tory. ... Having made the bargain to arbitrate, 
the party should be held to it unless Congress 
itself has evinced an intention to preclude a 


waiver of judicial remedies for the statutory 
rights at issue. 


Majority View After 
Byrd and Mitsubishi 

The federal RICO statute does not 
expressly provide that claims under the 
statute are not subject to arbitration, 
and the majority of cases addressing the 
issue since the decisions of Byrd and 
Mitsubishi have heid that federal RICO 
claims are arbitrable. For example, the 
following cases have held that federal 
civil RICO claims are arbitrable: Brener 
v. Becker Paribas, Inc., 628 F.Supp. 
442, 450 (S.D.N.Y); Bale v. Dean Witter 
Reynolds, Inc., 627 F.Supp. 653, 654 
(D. Minn. 1986); Sacks v. Dean Witter 
Reynolds, Inc., 627 F.Supp. 377, 380 
(C.D. Cal. 1985); Robert A. Stone & 
Assoc. v. Drexel Burnham Lambert, Inc., 
No. 85-C-6927 (US. D.C. N.D. Ill., Nov. 
15, 1985) (unreported decision); Ross v. 
Mathis, et al, 624 F.Supp. 110 (N.D. 
Ga. 1985); Development Bank of the 
Philippines v. Chemtex Fibers, Inc., 617 
F.Supp. 55, 56-57 (S.D. N.Y. 1985) (reced- 
ing from S.A. Mineracao in light of 
Mitsubishi at least in the setting of interna- 
tional commerce); West v. Drexel Burn- 
ham Lambert, Inc., 623 F.Supp. 26 (W.D. 
Wash. 1985); Land v. Dean Witter 
Reynolds, Inc., 617 F.Supp. 52 (E.D. 
Va. 1985); Finn v. Davis, 610 F.Supp. 
1079 (S.D. Fla. 1985); See also Greenblatt 
v. Drexel Burnham Lambert, Inc., 763 
F.2d 1352 (11th Cir. 1985) (arbitration 
of RICO claims given collateral estoppel 
effect). 

Compared to the above cases which 
held that federal civil RICO claims are 
arbitrable, the author was able to find 
only the following post Byrd cases reject- 


ing the arbitrability of federal RICO 
claims: Smoky Greenhaw Cotton Co., 
Inc. v. Merrill Lynch, Pierce, Fenner and 
Smith, Inc., 785 F.2d 1274 (Sth Cir. 1986); 
Myers v. Rosenberg, No. 83 C1342, slip 
op. (N.D. Ill. March 6, 1986); Weizman 
v. Adornato, 625 F. Supp. 1101 (E.D.N.Y. 
1985); McMahon v. Shearson/ American 
Express, Fed. Sec. L. Rep. (CCH) Chap- 
ter 92,319 (S.D. N.Y. 1985); Sevinor v. 
Merrill Lynch, Pierce, Fenner & Smith, 
et al, Civil Action 84-3240-N (D. Mass. 
July 19, 1985) (unreported decision). 


Prior to Mitsubishi, 
courts had also fashioned 
an exception to the 
arbitration act when a 
statutory right sought to be 
arbitrated involved substantial 
public and community 
interests, the safeguarding of 
which Congress did not intend 
to leave in the hands 
of arbitrators 


Mineracao, the Fifth Circuit 
and the American Safety Doctrine 
The American Safety doctrine is partly 
founded on the proposition that a claim 
under antitrust law is not merely a private 
matter, and the right to try a claim in 
a judicial forum protects the public inter- 
est in the nature of-a private attorney 
general. American Safety Equipment v. 
J.P. Maguire, 391 F.2d 821 (2d Cir. 1968). 
The court in Mineracao, 576 F.Supp. 
566, 575 (S.D. NY. 1984), drew on the 
American Safety doctrine analogy of a 
private attorney general; concluding that: 
Given the purposes of RICO, it is abundantly 
clear that its enforcement involves concerns 
touching upon vital national interests. Although 
RICO claims may be brought by private indi- 
viduals, the resolution of such claims will fre- 
quently have an impact on society at large. 
The Court must infer that Congress did not 


intend to entrust the enforcement of such laws 
to arbitrators. ... 


The Fifth Circuit in holding that RICO 
claims are not arbitrable embraced the 
reasoning of the Mineracao decision as 
persuasive. 
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As noted above, the Supreme Court 
in Mitsubishi rejected the proposition that 
arbitral tribunals are not a sufficiently 
competent or trustworthy forum for the 
safeguarding of important statutory 
rights. The Supreme Court also observed 
that even though a claim under the anti- 
trust laws is not merely a private matter 
but has some aspects of a private attorney 
general enforcement, and even though 
the private treble damages provision is 
a chief tool in antitrust enforcement, it 
does not compel the conclusion that a 
private antitrust claim is not arbitrable. 
The Supreme Court further discounted 
the theory that such claims should not 
be arbitrable by noting that: “Having per- 
mitted the arbitration to go forward, the 
national courts of the United States will 
have the opportunity at the award enforce- 
ment stage to ensure that the legitimate 
interest in the enforcement of the anti- 
trust laws has been addressed.” Mitsu- 
bishi, 87 L.Ed.2d at 462. 


RICO and Antitrust 

The parallel between the antitrust laws 
and RICO is clear. Both encompass civil 
and criminal penalties and both allow 
private actions for treble damages. It 
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would appear that the only basis for 
holding that federal RICO claims are 
not arbitrable would be to limit the 
rationale of Mitsubishi to agreements 
involving international commerce, but the 
Mitsubishi rationale for holding antitrust 
claims involving international commerce 
are arbitrable appears equally applicable 
to federal civil RICO claims arising out 
of domestic transactions. 


No Exception for Judicial Efficiency 
Nor should the fact that common 
questions of fact might remain before 
the court on nonarbitrable claims be suf- 
ficient grounds to overcome the important 
public policy of enforcing valid arbitra- 


tion agreements. In Byrd, the Supreme 
Court held that the Federal Arbitration 
Act “requires that we rigorously enforce 
agreements to arbitrate even if the result 
is piecemeal litigation. . . .” The Supreme 
Court in accepting the consequence of 
possible piecemeal litigation and rejecting 
the doctrine of intertwining, rejected any 
consideration of judicial efficiency as a 
grounds for refusing to compel arbitra- 
tion, stating: “[T]he Arbitration Act 
requires district courts to compel arbitra- 
tion of pendent arbitrable claims when 
one of the parties files a motion to compel, 
even where the result would be the possi- 
ble inefficient maintenance of separate 
proceedings in different forums.” [Empha- 


sis supplied.] Byrd, 84 L.Ed.2d at 163. 


The Better Rule 

Thus it appears that the better rule 
is the post Byrd/ Mitsubishi majority rule 
which holds that federal civil RICO claims 
are arbitrable regardless of whether interna- 
tional commerce is involved. BJ 


! Those wishing to pursue the essential 
elements of a civil RICO claim are referred 
to Sedima and the cases cited therein. 

2 For an example of an arbitration agree- 
ment typically found in the contract between 
an investor and a brokerage firm see Finn 
v. Davis, 610 F.Supp. 1079, 1080 (S.D. Fla. 
1985). 
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Introductory signals permit a writer to 
give the reader more information on the 
purpose of a citation and the degree of 
support given by the cited authority. The 
introductory signal usually provides this 
additional information with just one 
word. Support, comparison, contradic- 
tion or background information can be 
indicated by the most frequently used 
signals. 

If no signal is used, the cited authority 
supports the previous statement or iden- 
tifies the source of a quotation or author- 
ity. If other authorities also support the 
proposition but multiple citations would 
not be useful, use “e.g.,” to indicate this. 
This signal may be used with other signals 
as in “see, e.g.,” for example. A comma 
both precedes and follows this signal. 
Commas do not follow most signals. 
Other supporting signals are: 

1. See — indicates direct support fol- 
lows from the authority rather than being 
directly stated by the authority as indi- 
cated by [no signal]. 

2. See also — indicates source material 
for the proposition in addition to author- 
ities previously discussed. 

3. Accord — as the word implies, 
indicates authority directly supporting the 
proposition in a somewhat different way 
or authorities not discussed in the text, 
e.g., cases from another jurisdiction. 

4. Cf. — indicates the cited authority 


supports a proposition analogous to the 
proposition in the text. A parenthetical 
will usually be necessary to explain the 
relevance of the support provided by the 
cited authority. 

Signals can indicate contradiction as 
well as comparison. 

1. Contra — indicates directly contrary 
authority. 

2. But see or But cf. — used where 
“see” or “cf.” would be used if the 
material supported rather than contra- 
dicted. 

Background material can often be 
profitably indicated by: 

1. See generally 

Within a signal, if one authority is 
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Citation 


significantly more important to the dis- 
cussion, that authority should be listed 
first. Otherwise, list cases first. Federal 
court opinions are listed before state court 
opinions. Within that framework, appel- 
late court opinions are listed before trial 
court opinions. Cases decided by the same 
court are listed in reverse chronological 
order. After the case citations, cite 
constitutions, statutes, treaties, legislative 
materials, administrative and executive 
materials, records, briefs, petitions and 
secondary materials, in that order. 

For more detailed information, see Sec- 
tion 2 of A Uniform System of Citation 
(the “Bluebook”). Robert Burke from 
Miami asks that readers’ attention also 
be directed to Florida Rule of Appellate 
Procedure 9.800 which discusses citation 
forms. The authors welcome questions 
or comments from readers. BJ 


This article was prepared by 
Jacalyn N. Kolk and William D. 
Wallace. Jacalyn N. Kolk is a partner 
with Hilton, Hilton, Kolk & Laing 
in Panama City. She was research 
editor for the University of Florida’s 
Law Review in 1981. William D. 
Wallace is a third-year law student 
at the University of Florida and is 
the current research editor for the 
Law Review. 
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by Kathryn G. W. Cowdery 


The Department of Environmental Reg- 
ulation has statutory authority to regu- 
late the discharge of pollutants from 
wastewater facilities into surface waters 
of the state. In performing its regulatory 
function, DER establishes “effluent lim- 
itations”: restrictions on quantities, rates, 
or concentrations of effluent discharged 
from point sources into waters of the 
state. ! 

On July 15, 1986, the department filed 
significant new rules which amend and 
supplement current effluent limitation 
rules. The new rules are the result of 
approximately two years of work by DER, 
comment at public workshops, and sub- 
stantial input from the regulated com- 
munity. The rules are intended to codify 
existing agency procedures for discharge 
permitting and to establish water quality- 
based effluent limitations. Additionally, 
the rules are meant to improve notice 
to substantially affected parties, who may 
be affected by a determination of pol- 
lutant-loading capacity, and to detail and 
clarify discharger and agency responsibil- 
ity in the permitting process. 

Two controversial issues remain to be 
resolved. The first concerns determining 
responsibility for the cost of certain water 
quality studies, and allocating that respon- 
sibility and cost equitably between DER, 
the applicant, existing dischargers, and 
proposed dischargers. Secondly, the fail- 
ure to address nonpoint sources of pol- 
lution in the rule, resulting in incomplete 
regulation of pollution sources, has dis- 
mayed point source dischargers. 


The Two Types of Effluent 
Limitations: TBEL’s and WQBEL’s 
The rules establish two types of effluent 
limitations. Technology-based effluent lim- 
itations (TBEL’s; called “T-bells”) rely 
on treatment technology to establish min- 
imum treatment requirements.? Water qual- 
ity-based effluent limitations (WQBEL’s; 


Environmental and Land Use Law 


Rulemaking: The Department of Environmental 
Regulation Grapples With Effluent Limitations 


called “Q-bells”) address specific types 


of pollutants in effluent, such as nitrogen 
or phosphorus. WQBEL’s are usually 
more stringent than technology-based efflu- 
ent limitations. 

It is the DER district office’s responsi- 
bility to decide whether TBEL’s or 
WQBEL/’s will be required in any partic- 
ular permitting case. This discretionary 
decision is based upon a review of the 
impact of the proposed or existing dis- 
charge on receiving water quality.? The 
rules do not explain the specific circum- 


stances under which a TBEL would be. 


sufficient to maintain water quality in 
the receiving body of water. If TBEL’s 
are determined to be sufficient, DER 
is required to prepare a brief report 
explaining the rationale for its decision.‘ 
If the district office determines that a 
TBEL is not sufficient to maintain water 
quality standards, or if additional informa- 
tion or analysis is necessary to ensure 
that the effluent will »ot violate water 
quality standards in the receiving water 
body, a WQBEL mus: be established.‘ 

A primary concern of existing dis- 
chargers who are subject to TBEL’s is 
that nonpoint sources, such as agricul- 
tural or commercial runoff, may degrade 
water quality to the point that existing 
TBEL’s will be insufficient to maintain 


water quality and that WQBEL’s will 
be required. Point source dischargers 
point out that inadequately regulated 
nonpoint sources pay no price for de- 
grading water quality. Point source 
dischargers are forced to assume the full 
financial burden of lower water quality 
by substantially upgrading their facilities, 
even though the water quality deteriora- 
tion may be partially attributable to 
nonpoint sources. The department’s posi- 
tion is that it is preferable to wait for 
legislation covering nonpoint source reg- 
ulation rather than to address the issue 
under existing statutes. DER feels that 
there is legislative interest in such legisla- 
tion.® 


WQBEL’s: Level | and 
Level Il Processes 

If DER determines that a WQBEL 
is required, it must then decide whether 
to require a level I or level II process. 
The level II process is more complex 
and involves simulation and prediction 
of water quality impacts. It may include 
computer modeling. 

Both level I and level I1 WQBEL’s 
are determined by examining the effect 
of the proposed discharge on water qual- 
ity. DER considers, among other informa- 
tion, the nature, volume, and frequency 
of the proposed discharge,’ reasonably 
expected ambient water quality, and 
present and future flows and character- 
istics of the discharge under which max- 
imum cumulative impact is reasonably 
expected to occur.’ 

DER is given wide latitude in deciding 
whether the WQBEL level I or level II 
process should be used. Rule 17-6.402 
states that the WQBEL level I process 
is applied to the renewal of existing per- 
mits or issuances of new permits when 
data are sufficient to determine that the 
quality of the receiving water currently 
meets standards and is expected to con- 
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tinue to do so after receiving discharged 
effluent. 

The level II process is used to deter- 
mine new permit limits and to evaluate 
permit renewals when: 
existing water quality data is insufficient to 
evaluate expected water quality impacts or 
when the available assimilative capacity of 
the waterbody is being completely utilized or 
might reasonably be expected to be completely 
utilized by the discharge either by itself or 
in combination with other dischargers on the 
receiving water body.° 


What public and private dischargers 
knew as the “wasteload allocation” has 
become the water quality-based effluent 
limitation level II process under the new 
rules. As the name implies, a wasteload 
allocation many times resulted in DER 
apportioning allowable loadings of a pol- 
lutant between facilities discharging into 
the same waterbody. The term “wasteload 
allocation” was discarded in the third 
draft of the new effluent limitation rules 
to avoid the confusion created by having 
a WLA defined as a type of WQBEL. 
Defining WQBEL’s as level I or level 
II is meant to indicate that the difference 
between the two relates only to the scope 


and sophistication of the water quality 
study. 

In the level II process, EPA and DER- 
approved computer models are generally 
used to simulate and predict water quality 
impacts in order to determine the avail- 
able assimilative capacity of a waterbody.!° 
Rule 17-6.403(1) requires that models have 
the capacity to predict impacts from 
nonpoint source contributions. The avail- 
able assimilative capacity is the difference 
between the amount of a particular pol- 
lutant which the waterbody can accept 
without violating water quality standards 
(“loading capacity”) and the total loading 
of pollutants from sources other than 
affected dischargers, such as background, 
nonpoint sources, and exempt sources.!! 

Rule 17-6.403(3) specifies that a level 
II analysis shall set WQBEL’s for the 
permit applicant and all affected dis- 
chargers to the receiving waterbody. An 
affected discharger is: 
an existing permitted wastewater discharger, 
or a proposed wastewater discharger which 
has either a pending permit application, is 
included in a Step 201 Facilities Plan, has a 


conceptually approved Development of Re- 
gional Impact, or otherwise can demonstrate 
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a substantial likelihood of discharging the pol- 
lutant within five years.!2 

Nonpoint source dischargers are not 
affected dischargers. 

Another important provision is §17- 
6.401(7), which states that when consider- 
ing the allocation of available assimilative 
capacity for new dischargers, DER shall 
not impose stricter requirements on exist- 
ing discharges solely to accommodate the 
new discharge. However, it is to be 
expected that if the WQBEL study reveals 
that water quality standards are not being 
maintained, notwithstanding the new dis- 
charge, DER will impose such standards 
on existing dischargers as authorized by 
law. 

The most extreme case occurs where 
a waterbody cannot meet water quality 
standards under existing discharge condi- 
tions, and DER determines that water 
quality standards cannot be met unless 
a “no discharge” finding is imposed. This 
means that even existing dischargers may 
not discharge into that waterbody unless 
they are exempt pursuant to FAC Rule 
17-4 243 are granted a variance pursuant 
to F.S., §403.201, or are successful in 
challenging the no discharge determina- 
tion. Finding an alternative to existing 
discharge is an expensive undertaking. 


Permit Applicant 

Probably the most controversial aspect 
of the proposed rules is that the applicant 
bears the ultimate burden of providing 
all information necessary for the depart- 
ment to establish a WQBEL.'3 The new 
rules give the department discretion to 
determine whether the applicant, depart- 
ment, or both will provide data or analysis 
in the level II process.!4 The rules make 
no mention of whether affected dis- 
chargers other than the applicant are 
entitled to supply, or may be required 
to supply data or analyses. The potentially 
high cost of the analysis that DER may 
require from an applicant has created 
a great deal of concern in the regulated 
community. An applicant should be aware 
of how many affected dischargers are 
involved in a level II process, and should 
determine whether it is capable of provid- 
ing all data and analysis for those 
dischargers. Affected dischargers may be 
interested in providing their own data 
and analyses relative to their existing . 
or proposed discharges. 

Provision for the applicant to conduct 
the WQBEL level II study is intended 
to allow a greater number of level II 
applications to be processed. The 


WHI is the Authority 
NM 
: 


WQBEL level II process has its genesis 
in the Federal Clean Water Act.!5 Section 
303(d) of the Federal Clean Water Act 
requires Florida to identify waters for 
which water quality related effluent lim- 
itations are not sufficient to maintain 
water quality standards and to establish 
a priority ranking and total maximum 
daily load for relevant pollutants. In prac- 
tice, EPA requires DER to establish a 
list of those waters for which minimum 
treatment requirements are not sufficient 
to meet appropriate standards. DER pub- 
lishes a water quality analysis section 
quarterly schedule which lists the water- 
bodies upon which level II WQBEL pro- 
cesses are to be conducted. Level II 
WQBEL’s are assigned to staff members 
and prioritized. 

The Bureau of Wastewater Manage- 
ment in Tallahassee conducts wasteload 
allocations based on this priority list.'* 
Top priority is given to public utilities’ 
“fundable” projects that require WLA’s 
as part of the application process for 
construction grants under §201 of the 
Federal Clean Water Act. Problematic 
dischargers are second priority, and 
proposed dischargers which could have 
significant impact on waters are third.!” 

This prioritization resulted in some 
applicants being delayed until their pro- 
jects attained priority standing for deter- 
mination of a WLA. Under the new rule, 
although the priority system will still be 
effective, existing or affected dischargers 
may work with the agency to formulate 
level If WQBEL’s, rather than waiting 
in line. DER’s intent seems to have shifted 
from giving the dischargers the option 
of conducting a study to giving DER 
the discretion to require an applicant 
to conduct and fund a complex level 
II process. 


Notice To Substantially 
Affected Parties 

The level II process may result in a 
finding that the available assimilative capac- 
ity of a waterbody will be completely 
utilized by the applicant and other 
dischargers, thus foreclosing other po- 
tential dischargers from the waterbody. 
The new rule encourages all affected dis- 
chargers to become involved at the onset 
of the study. 

If the entire capacity of a waterbody 
will be utilized or exceeded by the addi- 
tion of the proposed dischargers, the allow- 
able loading must be allocated between 
all affected dischargers. If an affected 
discharger does not become involved in 


the level II process, it will not be allocated 
a portion of the allowable loading, which 
may, at the very least, make it very diffi- 
cult for that potential discharger to receive 
a permit to discharge into the waterbody 
in the future. It is thus important for 
all potential dischargers to become 
involved in the WQBEL II process. There 
is, however, nothing in the rules to fore- 
close any potential discharger from apply- 
ing to discharge into a waterbody after 
a level II process has set WQBEL’s for 
other affected dischargers. 


The new rules establish a procedure 
for affected dischargers to become in- 
volved in these proceedings. The new 
procedure remedies past problems of insuf- 
ficient notice to potentially affected dis- 


A permit applicant faces a 
heavy permitting burden under 
the new effluent limitation rules 


chargers, such as occurred in a challenge 
to the Reedy Creek/Lake Russell Waste - 
load Allocation.!8 

The proposed rule procedures provide 
notice to all potentially affected dis- 
chargers before the costly level II process 
is undertaken. After determining that a 
level II process is required, the new rule 
requires that DER. or the applicant pub- 
lish a notice of proposed water quality.'9 
Notice is given by one publication in a 
local newspaper, by mail to each known 
affected discharger at least 19 days before 
the study is proposed to begin, and in 
the Florida Administrative Weekly.2° Fail- 
ure to notify any affected discharger is 
not grounds for challenging the WQBEL 
established as a result of the study. All 
parties believing themselves to be affected 
dischargers will now be able to contact 
DER after notice in order to request 
inclusion in the study, or to suggest 
revisions to the plan of study. 


Final Agency Action 

Rule 17-6.403(6)(d), specifies that the 
WQBEL level II study is free-form agency 
action. Once the level II process is com- 
plete, a “final technical report” is prepared 
by DER.?! Notice of proposed agency 
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action to establish level II WQBEL’s is 
given pursuant to FAC Rule 17-103.150 
(public notice provisions), to affected 
dischargers, and to other substantially 
affected parties.22 This notice constitutes 
final agency action which is subject to 
challenge under F.S. §120.57. 

Once WQBEL’s have been established 
by the level II process, they are generally 
valid for five years and shall be applied 
to dischargers by final order, which ma, 
be in the form of a permit.23 DER may 
require compliance: 


(a) within 90 days of final agency action when 
public health impacts or serious adverse envi- 
ronmental impacts are resulting from the 
present discharge, 

(b) based on a compliance schedule determined 
by current or potential environmental and 
public health impacts of the existing discharge 
or other permitting factors, 

(c) at the time of the next operating permit, 
for an existing discharger, or, 

(d) at the time of the issuance of a construction 
permit for a new discharger.”4 


Note that in the past a WLA has 
been incorporated into the Federal 
National Pollutant Discharge Elimina- 
tion System Permit (NPDES), either 
immediately or upon expiration of a cur- 
rent permit.25 Level II WQBEL’s may 
be modified according to the permit mod- 
ification procedure of FAC §17-4.08 and 
pursuant to the equitable abatement rule, 
§17-4 242(2).26 


Conclusion 

A permit applicant faces a heavy per- 
mitting burden under the new effluent 
limitation rules. As in any permitting 
case, the applicant carries the burden 
of providing reasonable assurances that 
water quality standards will be main- 
tained. The rules also give DER discre- 
tion to require the applicant to provide 
some or all of the data and information 
necessary for the department to establish 
a WQBEL. It is very likely that applica- 
tion of the proposed WQBEL rules will 
lead to controversy over how much respon- 
sibility for conducting studies an applicant 
and other affected dischargers must 
accept. 

Overall, the new effluent limitation rules 
provide a necessary procedural frame- 
work for wastewater discharge permit 
applicants and DER staff in setting efflu- 
ent limitations. More thorough regula- 
tion of nonpoint sources may provide 
information to assist in allocating pol- 
lution control costs between DER and 
various dischargers. The proposed rules 
improve notice to affected parties and 


state how effluent limitations will be 
applied to affected dischargers. Only 
application of the rules will reveal the 
extent to which DER has achieved its 
goal to clarify agency and discharger per- 
mitting responsibilities. BJ 
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Criminal Law 


by Al Garcia 


It is a well-established principle that 
the fourth amendment prohibition against 
unreasonable searches and seizures applies 
exclusively to governmental action.! Accord- 
ingly, searches and seizures conducted 
by private individuals not acting in con- 
cert with or as agents of the government 
do not fall within the scope of the amend- 
ment. A corollary to this doctrine is that 
the exclusionary rule will not apply to 
searches and seizures deemed by the 
courts to be undertaken by private per- 
sons. 

The rationale underlying the principle 
governing private searches was succinctly 
delineated by the U.S. Supreme Court 
in the landmark case of Burdeau v. 
McDowell, 256 U.S. 465 (1921). The 
Court stated that the fourth amendment’s 
“origin and history clearly show that it 
was intended as a restraint upon the 
activities of the sovereign authority and 
was not intended as a limitation on other 
than governmental agencies.”? The crit- 
ical key, therefore, to determining whether 
a search is “private” and thus outside 
the ambit of the fourth amendment turns 
on the extent and scope of government 
involvement in the specific search under 
scrutiny. 

When a law enforcement officer “par- 
ticipates, directs, or acquiesces” in a 
search conducted by a private party, the 
search is clearly subject to fourth amend- 
ment restrictions.3 Hence, a police officer’s 
presence and active involvement in a 
search of a high school student conducted 
without probable cause by school officials 
was held by the First District Court of 
Appeal to be subject to fourth amend- 
ment considerations. The court noted that 
the officer must have probable cause for 
a search conducted by school officials 
in which the officer participates, even 
though school officials acting alone are 
treated as state officials subject to a lesser 
constitutional standard for conducting 


The Fourth Amendment and ‘Private’ Searches 


searches in light of the in loco parentis 
doctrine.4 

Similarly, the Third District Court of 
Appeal held that where detectives actively 
participated in the search of the defend- 
ant’s suitcase, the fact that a private party 
(an airline employee) had a hand in the 
search did not render it any less of a 
governmentally conducted search for 
fourth amendment purposes.°5 

In State v. Bookout, 281 So.2d 215 
(Fla. 4th DCA 1973), however, the Fourth 
District Court of Appeal upheld the 
search of an unclaimed suitcase by an 
airline employee pursuant to established 
company procedure which produced 
stolen credit cards and burglary tools. 
Distinguishing Corngold v. United States, 
367 F.2d 1 (9th Cir. 1966), where the 
airline employee testified he opened a 
package only at the request of custom 
agents, the court held that the search 
it was reviewing was conducted by a 
private individual for an entirely legiti- 
mate and private purpose and not for 
the benefit or with the knowledge of 
any government official. 


Search Initiated by Private Individual 

A situation which frequently arises 
involves a search initiated by a private 
individual which yields incriminating 
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evidence. The private party who discovers 
the evidence in turn voluntarily relin- 
quishes it to law enforcement officials. The 
fact that the evidence discovered through 
the search is turned over to the police 
does not convert the search into govern- 
ment action. 

In Bernovich v. State, 272 So.2d 505 
(Fla. 1973), for example, the defendant 
was charged with rape and sought to 
suppress a knife, a gun and a stocking 
mask which were related to the crime. 
The defendant’s wife found the articles 
in the defendant’s automobile, drove the 
automobile to her father’s home, and 
told the father of her discovery. The 
father inspected the articles in the auto- 
mobile, called the police, and handed 
the articles to the officers. The Florida 
Supreme Court held that the articles were 
legally obtained and admissible into 
evidence because they were recovered by 
a private individual without active par- 
ticipation by the police.® 

Moreover, in Bernovich the court care- 
fully drew a distinction between a private 
search and seizure and the “silver platter” 
doctrine. Pursuant to the “silver platter” 
doctrine, federal law enforcement officers 
could receive evidence illegally seized by 
state police without the knowledge and 
cooperation of the federal authorities. 
In Elkins v. United States, 364 U.S. 206 
(1960), however, the U.S. Supreme Court 
overturned the doctrine by precluding 
federal authorities from receiving evidence 
obtained by state officers in an unreason- 
able search and seizure. The Court in 
Bernovich correctly observed that the hold- 
ing of Burdeau was unaffected by Elkins 
since the search in Burdeau involved 
private persons not connected with any 
governmental body.’ 

Of course, if the private person is an 
agent of the government acting in the 
capacity of an informant, there is suffi- 
cient government involvement to implicate 
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the fourth amendment.® A crucial consid- 
eration in assessing whether an individual 
is acting as an agent of the government 
is whether the individual was requested 
by the government to make the search 
or whether search was voluntarily initi- 
ated. 

Thus, in State v. Gibson, 362 So.2d 
41 (Fla. 3d DCA 1978), the defendant’s 
roommate discovered the defendant’s 
diary, which contained incriminating state- 
ments, and voluntarily turned it over to 
the assistant state attorney who was 
prosecuting the case. The Third District 
Court of Appeal held that since the 
defendant’s roommate was not requested 
by the state to make a search and made 
the search voluntarily on his own account 
he could not be held to have been acting 
as an agent of the state.? 

In Dees v. State, 291 So.2d 195 (Fla. 
1974), the defendant’s wife met officers, 
who did not possess a search warrant, 
at the door of the defendant’s residence. 
She proceeded to give them consent to 
search the premises and turned over to 
the officers items she identified to be 
stolen property. She then led the police 
officers to various rooms within the res- 
idence and gave more allegedly stolen 
items to the officers. In holding that 
the items were admissible into evidence, 
the court referred to the rationale of 
Coolidge v. New Hampshire, 403 U.S. 
443 (1971), and determined that the wife 
could not be regarded as having acted 
as an “instrument” or agent of the state 
when she produced her husband’s “belong- 
ings.”!0 


Exceeding the Scope 

Once private individuals voluntarily 
hand over evidence to the police, how- 
ever, close scrutiny should be paid to 
the actions of the officials with respect 
to the evidence. This analysis is important 
because if the law enforcement officials 
exceed the scope of the search undertaken 
by private persons, then government 
involvement becomes evident and fourth 
amendment protections are triggered. 

In Walter v. U.S., 447 U.S. 649 (1980), 
for instance, a governmental screening 
of allegedly obscene films turned over 
to FBI agents by private persons was 
held to be a governmental search by 
the U.S. Supreme Court because the screen- 
ing exceeded the scope of the prior private 
search. The Court held that the pro- 
jection of the films was a significant expan- 
sion of the search that had been previously 
conducted by the private party, who had 


not viewed the films, and therefore had 
to be characterized as a separate search.!! 

By contrast, the U.S. Supreme Court 
liberally construed the actions of Drug 
Enforcement Administration agents which 
seemingly exceeded the scope of a search 
by a private freight carrier in U.S. v. 
Jacobsen, 466 U.S. 109 (1984). In that 
case, employees of a private freight carrier 
opened a damaged package and observed 
suspect cocaine in the innermost of a series 
of bags that had been concealed in a tube 
inside the package. The employees then 
notified the Drug Enforcement Adminis- 
tration, replaced the bags in the tube, 


Once private individuals 
voluntarily hand over evidence 
to the police, 
close scrutiny should be paid 
to the actions of the officials 
with respect to the evidence 


and put the tube back into the box. 
When a DEA agent arrived at the car- 
rier’s premises, he removed the tube from 
the box and the plastic bags from the 
tube, saw the white powder, removed a 
trace of the powder, subjected it to a 
field chemical test, and determined it was 
cocaine. 

In holding that the actions of the agent 
did not exceed the scope of the private 
search, the Court reasoned that the agent’s 
removal of the plastic bags from the 
tube and his visual inspection of their 
content enabled him to learn nothing 
that had not been learned during the 
private search. Moreover, the agent’s “sei- 
zure” of the package was reasonable since 
it was apparent that the tube and plastic 
bags contained nothing more than con- 
traband. The field test of the white powder 
by the agent, though exceeding the scope 
of the private search, was neither an 
unlawful “search” nor “seizure” for 
fourth amendment purposes since it only 
revealed whether the substance was 
cocaine and no other arguably “private” 
fact.!2 Finally, the destruction of a trace 
of the white powder was reasonable since 
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the law enforcement interests justifying 
the procedure outweighed any protected 
privacy interests. 

In State v. Weiss, 449 So.2d 915 (Fla. 
3d DCA 1984), the Third District Court 
of Appeal applied Jacobsen to a similar 
factual pattern. In Weiss, a hotel man- 
ager, who had been entrusted with the 
defendant’s purse for safekeeping, opened 
it and discovered what appeared to be 
an illegal white powder. He called the 
police, who reopened the purse, took a 
small quantity of the powder from the 
inside bottom of the purse, and field 
tested the white powder (which turned 
out to be cocaine). The court held that 
the police did nothing further than gov- 
ernment agents did in Jacobsen and that 
the clinical test of the white powder did 
not compromise any legitimate privacy 
interest.!4 

Likewise, the Fifth District Court of 
Appeal applied Jacobsen to a rather 
unusual fact pattern. In State v. Gans, 
454 So.2d 655 (Fla. 5th DCA 1984), a 
hospital employee searched the defend- 
ant’s pants pocket while the defendant 
was being treated in a hospital emergency 
room. The employee found, among other 
things, a small vial containing white 
powder in the pocket. Becoming sus- 
picious of the contents of the vial, the 
employee reported the incident to the 
police. Before the police arrived, how- 
ever, the employee, following hospital 
procedure, sealed the defendant’s prop- 
erty in a brown envelope and locked it 
in a drawer. When the officer who 
responded to the call arrived at the hos- 
pital, the employee gave the officer the 
envelope. The officer opened the envelope, 
removed the vial, put the vial in her 
pocket, and ran a clinical test at police 
headquarters which identified the sub- 
stance as cocaine. 

The court held that the officer did 
not exceed the scope of the private search 
when she opened the envelope and 
observed the suspect cocaine. However, 
the court recognized that the officer 
effectively seized the envelope and then 
proceeded to open it. Citing Jacobsen, 
the court ruled that the seizure was not 
unreasonable because the defendant had 
lost his legitimate expectation of privacy 
in the contents of his pants pocket in 
light of the earlier private search. Of 
course, the court relied on Jacobsen in 
approving of the test on the powder, 
holding that the test only remotely 
compromised any legitimate private inter- 
est.15 


Government Employees and the 
Amendment 

Another issue which often arises in 
the context of “private” versus govern- 
ment searches and seizures is the extent 
to which government employees are 
bound by the strictures of the fourth 
amendment. In Roberts v. State, 443 
So.2d 1082 (Fla. Ist DCA 1984), the 
First District Court of Appeal adhered 
to the consensus view, thereby expressly 
declining to extend the application of 
the exclusionary rule to “the large 
numbers of people employed by the fed- 
eral, state and local governments in capac- 
ities totally unrelated to any element of 
law enforcement.”!© Consequently, the 
court upheld the search of the defendant’s 
locked desk, and the seizure of incrimi- 
nating documents found therein, by a 
state-employed membership clerk of the 
Florida State University Alumni Associa- 
tion. The employee delivered the incrim- 


inating documents to the state attorney’s 
office, which led to the defendant’s arrest. 

Finally, it should be pointed out that, 
as a general rule, searches by off-duty 
police officers are considered to be gov- 
ernmental in nature and subject to the 
fourth amendment. Accordingly, a war- 
rantless search of the defendant’s hotel 
room, and the accompanying seizure of 
white powder (which proved to be 
cocaine) from the dresser top by an off- 
duty law enforcement officer employed 
by the hotel as a security guard was 
invalidated by the First District in 
McGibiany v. State, 399 So.2d 125 (Fla. 
Ist DCA 1981). The state, in fact, con- 
ceded that the officer who discovered 
the cocaine was acting as a law enforce- 
ment officer at the time of the search. 
Perhaps the only exception to this rule 
might occur if the officer was clearly 
acting for some personal and private pur- 
pose at the time of the search.!7 BJ 
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Entertainment, Arts and Sports Law 


Protection of Art and Artists in Florida: 
A Proposal for Legislative Action 


by Jean S. Perwin 


As Florida changes from rural resort 
to a growing urban state, the measure 
of how well the transition is going can 
be made from the state of its art and 
cultural endeavors. Florida’s cultural com- 
munity has begun to organize to move 
Florida into the ranks of a first class 
cultural community. Florida’s Cultural 
Environment in the 90s—a two-day con- 
ference to explore the development of 
the arts in Florida—was held in Miami 
in January 1985, and efforts were success- 
ful in South Florida to organize and 
finance the Miami City Ballet. 

A survey of laws affecting artists of 
all disciplines reveals that while some 
progress has been made in creating and 
developing a receptive cultural climate 
in Florida, and in protecting the rights 
of Florida artists, there are many areas 
in which legislation is needed to further 
enhance the cultural community. 

This article will survey the current 
Florida statutes affecting the arts and 
artists’ rights, identify areas where further 
legislation may be needed, and make a 
proposal for a comprehensive artists rights 
and art preservation statute. While 
Florida artists are not totally unprotected, 
the statutes currently on the books afford 
only minimal protection. A comprehen- 
sive statute which addresses artists’ rights, 
art preservation, consignments, the sale 
of fine prints, and state arts administra- 
tion would rank Florida among the few 
states with a statutory commitment to 
the arts. 

In general, existing laws affecting artists 
in Florida can be divided into two cate- 
gories:! 

The first category includes laws affect- 
ing the creation and administration of 
statewide arts organizations, such as the 
Florida Arts Council, and the funding 
or state sponsorship of a specific cultural 
event, such as the Florida Youth Art 
Symposium. Included in this category 


are statutes which involve the State of 
Florida in set-asides or financing of 
specific cultural projects.2 The statutes 
in this category do not involve the rights 
of artists, nor do they seek to protect 
artists. For the most part they operate 
to create a governmental framework for 
the distribution of state money to arts 
organizations. In this area, changes have 
been suggested to strengthen the Division 
of Cultural Affairs and to simplify the 
grant-making process. 

In the second category are those laws 
which specifically protect artists and their 
work. Florida has only one such law, 
F.S. §806.14, which makes it a crime 
to destroy art works in public buildings. 
F.S. §806.14 illustrates the problem of 
attempting to solve art-related problems 
on an ad hoc basis instead of by a com- 
prehensive statute. So far, since the law 
went into effect in 1981, no cases have 
been brought. It is difficult to imagine a 
busy prosecutor’s office making art crime 
a high priority; and yet in Florida, where 
destruction of historic buildings at the 
hands of developers is common, art has 
probably been destroyed in many public 
buildings without anyone noticing. The 
difficulty in enforcing it makes F.S. 
§806.14 ineffective. A preservation sec- 


tion in a comprehensive statute, for exam- 
ple, would give artists a statutory right 
to sue on their own behalf for destruction 
and other inappropriate use of their work, 
increasing the likelihood that works will 
be preserved. 

Currently, Florida does not have laws 
which protect art work from destruction 
or alteration—an art preservation law. 
Florida does not have a consignment 
statute which would protect artists who 
leave work in the hands of art dealers 
and in art galleries. Florida has no statute 
which protects print makers and the 
buyers of fine prints against unauthorized 
prints and copies. 

Florida is not alone, however, in afford- 
ing artists minimal legal protection. Only 
New York and California have laws which 
begin to recognize the rights of artists 
with respect to their work, and seek to 
protect them within the bounds of both 
federal copyright law and the common 
law of contracts and property. 

A comprehensive artists’ rights law in 
Florida is important for two reasons. 
The first, and probably most significant 
in Florida, is to serve the public interest 
in preserving the integrity of cultural and 
artistic creations. Florida has sought to 
protect similar interests in the past with 
its Historic Preservation Act.‘ In addi- 
tion, with its increased growth, protection 
of cultural assets has been given higher 
priority in Florida recently. 

The second objective is to create specific 
legal rights to afford artists in Florida 
maximum protection under the law. A 
comprehensive Florida artists and art pro- 
tection law should include protection for 
works given to galleries on consignment, 
and protection for the creators and buyers 
of fine prints. It should include copyright 
extension protection for works made for 
hire and works which are reproduced. 
Most importantly, it should include cod- 
ification of “droit moral.”> “Droit moral” 
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is a legal term used to describe a specific 
set of rights accorded to artists for the 
protection of their work. 

In addition to creating such legal rights 
for artists, the statute must also define 
what types of work are protected. So 
far, existing statutes have given protection 
to the visual arts, and to what is consid- 
ered “fine art.” California defines “fine 
art” as “original painting, sculpture or 
drawings of recognized quality.”6 New 
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York defines “fine arts” as “any original 
work of visual or graphic art of any 
medium, including but not limited to 
painting, drawing, print, and photo- 
graphic prints or sculpture of a limited 
edition of no more than 300 copies.” For 
purposes of other statutes, however, the 
definition of “fine arts” is narrower.’ Defini- 
tions such as these, in the law, are always 
a “dangerous undertaking,”® and are 
subjective at best. The more appropriate 
approach to a definition appears to be 
to leave it as broad as possible, while 
including limitations to protect certain 
things such as the commercial art market, 
or art forms which can be easily copied 
or exist in multiples like prints or pho- 
tographs. It is in these areas that exploitive 
practices are most likely to occur. The 
legislature may also wish to consider extend- 
ing coverage of the statute to other art 
forms such as musical works, dance, and 
plays, although in these cases the type 
of work to be protected is often not in 
as concrete a form as visual art work. 


Moral Rights of Artists 

Most artist protection in the United 
States is seen as derivative of the Copy- 
right Act. To the extent that the Copy- 
right Act protects an artist’s right to 
exploit economically his work, this is 
true. For other purposes, American law 
treats art work as it treats any other 
type of property and, in general, property 
law prevails. American courts have 
rejected the attempt to interpret the Copy- 
right Act or property law as protecting 
what is referred to as “droit moral,” 
or the moral rights of artists. 

The droit moral concept, widely recog- 
nized in Europe, is premised on the notion 
that art work is different from other 
types of property and should have a 
greater degree of protection. It consists 
of three components: the right of divul- 
gation, the right of paternity, and the 
right of integrity. The right of divulgation 
is the right of the artist to be the sole 
judge in determining whether a work is 
complete and ready to be made public. 
The right of paternity is a right to insist 
that a work be credited to its creator, 
and that work not be credited to one 
who did not create it. The right of integrity 
is the right to protect work from distor- 
tion, destruction, alteration or mutila- 
tion. 

In rejecting the droit moral doctrine 
in interpreting the Copyright Act,!° Amer- 
ican courts have left it up to state legis- 
latures to incorporate various components 
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of droit moral in its statutes. In 1979, 
California became the first state to do 
so. The California Art Preservation Act!! 
incorporates two droit moral compo- 
nents—the right of paternity and the right 
of integrity—into a statute which protects 
a work of fine art from destruction, and 
entitles an artist to claim or disclaim 
authorship of a work of art for valid 
reasons. In 1982, New York followed 
with the Artists Authorship Rights Act, 
which provided paternity-right protection 
to an even broader category of fine arts.!2 


Inadequate Protection 
From Copyright Act 

In addition to codifying droit moral, 
California and New York have recognized 
that various trade practices involving 
artists whose work is produced on com- 
mission, or work that is reproduced, have 
led to artist exploitation, and concluded 
that the Copyright Act does not go far 
enough in protecting artists in these situ- 
ations. For example, the Copyright Act 
of 1976'3 gives to a creating artist owner- 
ship of a copyright in the work. Under 
§101, however, works made for hire for 
certain specified purposes shift the own- 
ership of the copyright to the employer 
or commissioning party. A work made 
for hire is work prepared by an employee 
within the scope of his employment, or 
a specifically ordered or commissioned 
work for use as a contribution to a col- 
lective work, such as a motion picture 
or an illustration for a book. Under §101, 
the relationship between the creator of 
a work and an employer is the same 
as any other employer-employee relation- 
ship for purposes of worker and unem- 
ployment compensation which is paid by 
the employer. 

The California statute changes the 
nature of this relationship by allowing 
an employer to avoid insurance payments 
if the commissioning party does not 
obtain full copyright ownership in the 
work, or if the work is not designated 
as a work made for hire. As a result 
of the California statute, the copyright 
position of free-lance artists has been 
enhanced. As work made-for-hire arrange- 
ments become more expensive, their use 
may not be as frequent, leaving artists 
with more reserved rights in their works. 
There is also the incentive of the insur- 
ance payment exemption, which may 
induce commissioning parties to allow 
an author to retain copyright rights not 
necessary for the parties’ primary busi- 
ness purpose. The goal of greater artist 


control over one’s work has been achieved. 

A similar problem addressed by both 
the California and New York statutes!4 
is the situation where an artist gives his 
work to someone for the purpose of 
reproduction and cannot get the originals 
returned. Both statutes now make clear 
that regardless of trade custom, and in 
the absence of a contrary written con- 
tract, the artist retains ownership of his 
original work. 

There are an estimated 550 art galleries 
and dealers in Florida, and the number 
grows all the time. In addition, there 
are approximately 126 public nonprofit 
art museums and galleries. In fact, 
between 1970 and 1980 Florida had the 
largest percentage of artist population 
growth of any state. The population of 
artists increased in Florida 140 percent.!5 
The lack of a consignment statute to 
protect artists in the artist-dealer relation- 
ship leaves artists who leave their works 
at art galleries to the vagaries of bailment 
law. In fashioning a consignment law, 
the Florida Legislature will have the advan- 
tage of being able to profit from the 
experience of other states. 

California’s Consignment of Fine Art 
Act!6 serves as a model for many state 
consignment statutes and could serve 
as basis for a similar section in a Florida 
statute. The act provides that artists’ 
works in the hands of art dealers are 
considered to be on consignment, that 
the dealer becomes the artist’s agent, and 
that both the work and the proceeds 
of the sale are trust property and trust 
funds. 

At least 12 other states have enacted 
consignment statutes.'!7 Many states have 
adopted statutes with variations which 
Florida should consider. For example, 
Massachusetts places the risk of loss on 
the dealer while in possession of the work 
and prohibits any waivers of the provi- 
sions of the act.!8 Michigan law does not 
create a consignment relationship unless 
the dealer’s written receipt describes the 
work and notes the consignment.!? New 
York extends the consignment relation- 
ship even if the dealer buys an artist’s 
work for his own account.?° Many states 
require an artist to be paid within a 
certain amount of days after a work has 
been sold by a dealer, and some protect 
the artist’s work on consignment from 
any claims of a dealer’s creditors.?! 

The final area where Florida artists 
have little protection is in the sale of 
fine prints. California and Illinois have 
a sale of fine print statute which protects 


the creators of engravings, etchings, 
woodcuts, lithographs of serigraphs by 
requiring that information about the print 
(e.g., whether the original plate has been 
destroyed, where it was printed, how 
many copies were made) be disclosed 
to prospective purchasers. The intent of 
the print statutes is to protect the integrity 
of prints, which is also a boon to purchas- 
ers. 

Looking at the progress made by other 
states in protecting the rights of the artists, 
it is surprising that a state as large as 
Florida has legislated so little in this 


Only New York and California 
have laws which begin to 
recognize the rights of artists 
with respect to their work, 
and seek to protect them 
within the bounds of both 
federal copyright law and 
the common law of 
contracts and property. 


area. In the creation and administration 
category, Florida has broken new ground 
with the Florida arts indemnity pro- 
gram,?? which commits up to $3 million 
of Florida’s working capital reserve fund 
to insure American art collections which 
are brought to Florida museums. The 
effect of the indemnification statute is 
to reduce insurance premiums on works 
of art borrowed for an exhibition, thereby 
reducing substantially the cost of mount- 
ing an exhibition. This statute will surely 
have a beneficial effect on the cultural 
climate in Florida and provide a model 
for other states. 

With a comprehensive artist protection 
and art preservation statute, Florida has 
the opportunity again to provide a 
model—in this case for art and artist 
protection. Borrowing from California 
and New York and other states, and 
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putting together a statute which would 
address all the major concerns of working 
artists, would be a big step in Florida’s 
growth as a cultural center. A statute 
which includes provisions involving admin- 
istration of state arts organizations, a 
broad definition of art, codification of 
droit moral concepts, preservation, con- 
signment and the sale of fine prints would 
be the most comprehensive in the nation, 
and an unparalleled achievement in the 
support and protection of working artists. 

BJ 


! For purposes of this article, the definition 
of a law which affects artists is a broad one. 
It includes any statute which protects individ- 
ual artists, works of art, arts funding, or arts 
administration. 

2 FLA. STAT. §265.281 et seq., (1985). 

3 CAL. Civ. CODE §980 et seqg., (West 1981); 
N.Y. Arts and Cult. Affairs Law §11 et seq., 
(McKinney 1983). 

4 FLA. STAT. §266, et seq., (1985). 

5 Droit moral is a legal concept referring 
to the “moral rights” of artists. 

6 CAL. Civ. CODE §987 (West 1981). 

7 See, e.g., N.Y. Arts and Cult. Aff. Law 
§11.01(2) (McKinney 1983). 

8 Bleistein v. Donaldson Litho-Co., 188 U.S. 
239, 251 (1903). 

917 U.S.C. §101 et seq., (1982). 

10 See, e.g., Vargas v. Esquire, 164 F.2d 
522, 526 (7th Cir. 1947); Geosel v. Poynter 
Products, 295 F. Supp. 331, 339 n.5 (S.D.N.Y. 
1968). 

'! Cat. Civ. CODE §987 (West Supp. 1981). 

12.N.Y. Arts and Cult. Affairs Law §14.51(5) 
(McKinney 1983). 

13.17 U.S.C. §101. (1982). 

14 CaL. Civ. CODE §988 (West 1981); N.Y. 
Gen. Bus. Law §219(g) (McKinney 1983). 

15 See Miami Herald, Sunday, Jan. 13, 1985, 
p. 6L. 

16 CAL. Civ. CODE §1738 et seq., (West 1981). 

17 See, e.g., COLORADO REVISED STATUTES 
§6-5-101 et seq., (1985) CoNN. GEN. STAT. 
ANN. §42-116K et seq., (West 1985). 

18 Mass. Gen. Laws Ann. C. 104 A. Sec. 
1 et seq., (West 1984). 

19 Mich. Comp. Laws Ann. §§440.2326(5), 
442.31(e), 442.311 et seq., (1985). 

20N.Y. Art & Cult. Aff. Law §§11.01, 11.03 
(McKinney 1983). 

21 FLA. STAT. §266 et seq., (1985). 

22 FLA. STAT. §265.51 (1985). 


Jean §. Perwin is an associate of 
Stuzin and Camner, Miami. She 
writes this column on behalf of the 
Entertainment, Arts and Sports Law 
Committee, Joseph Z. Fleming, Chair- 
man. 
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How to Take a Deposition 

There you are—smug and complacent 
about your extraordinary talent for taking 
depositions. Obviously, stern measures 
are necessary to shake you from your 
euphoria. 

The following is this month’s lesson 
on how it should be done. These are 
actual deposition examples from More 
Humor in the Court (National Shorthand 
Reporters Assoc., Oct. 1984). 


Do the preliminary stuff first. 

Q. Mrs. Jones, is your appearance this 
morning pursuant to a deposition notice 
which I sent to your attorney? 

A. No. This is how I dress when I go 
to work. 


Attorney: 

If you have a feeling, or if you have 
a memory of something that could have 
been, but you need to qualify it, you 
can go ahead and tell him. But don’t 
speculate at all. 


Q. And lastly, Gary, all your responses 
must be oral. O.K.? What school do 
you go to? 

A. Oral. 

Q. How old are you? 

A. Oral. 


Then ask precise questions. 

Q. Now I’m going to show you what 
has been marked as State’s Exhibit No. 
2 and ask if you recognize that picture. 
A. John Smith. 

Q. That’s you? 

A. Yes, sir. 

Q. And you were present when that 
picture was taken, right? 


Q. You don’t know what it was, and 
you don’t know what it looked like, 
but can you describe it? 

A. No. 


Q. At any period of time when you 
lost consciousness or don’t remember 
that happened, did you see the car 
change direction or speed? 


Q. You remember that no one was touch- 
ing her? 

A. That’s right. 

Q. Who is that no one that wasn’t 
touching her? 

A. I don’t know. 


Q. If the car went up the hill at 50 
miles an hour coming down how far 
would it have to go before it hit 50 
miles an hour? True or false? 


Get the necessary definitions. 

Q. What does “industriousness” mean 
to you? 

A. Well, that’s when you run around 
with other women and have sex with 
other women, stuff like that. 

Q. I see. Are you able to read and 
write? 

A. Not too good. 


Q. What does the word “morality” mean 
to you? 
A. Well, this is the same thing to me, 
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that I should keep my morale up, along 
with other people, and keep their morales 
up also. 


Clear up any possible confusion 
Q. Were you alone in the car? 
A. Yes. 


Q. Were you driving? 


Q. Was that the same nose you broke 
as a child? 


Attorney: 

Defendant’s DD for identification is 
an excerpt from a publication called 
Biochemische Zeitschrift, and the article 
is called “Die Rhodanbildung in Tier- 
korper,” by Konrad Lang, L-a-n-g. 


Q. Dr. Yamamota, the reporter seems 
to be having difficulty hearing today. 
He wants me to ask you a question to 
clarify the record. As far as I am con- 
cerned, the record is clear. But just in 
case: When you testified that the body 
upon which you performed the autopsy 
had cuts on the hands, did you say 
they were fresh wounds or flesh wounds? 
A. They were fresh wounds. 

Q. Thank you, Dr. Yamamota. Did — 
A. Some of the cuts went right through 
the ; 

Q. That’s all right, Doctor; I’m sure the 
reporter has it down correctly in the 
record as “fresh wounds.” Thank you. 
Make the proper objections. 

Q. When he went, had you gone and 
had she, if she wanted to and were able, 
for the time being excluding all the 
restraints on her not to, gone also, 
would he have brought you, meaning 
you and she, with him to the station? 


Attorney: 


Objection. That question should be 
taken out and shot. 


\ 
—_ 


Lawyer 1: 

I’m going to object on that basis 
further that in January when I sat in 
on some of these depositions, you were 
going over the same ground, and you 
have plowed the field too many times. 
Lawyer 2: 

I haven’t grown anything yet, though. 
I’ve sowed but I haven’t reaped. 
Lawyer 3: 

I'll say this, it’s been well fertilized. 


Attorney: 

I take exception to your Honor’s ruling. 
The court: 

Don’t argue with me when I make a 
ruling. If you want to argue, ask my 
permission. 

Attorney: 

May I argue, your Honor? 
The court: 

No, you may not. 


Counsel: 

Your Honor, may I approach the 
bench? 
Judge: 

What’s the purpose? We have no jury. 
Counsel: 

Oh, I’m sorry, I-that’s my favorite 
line, sir. 


Questions by a careful judge of a 10- 
year-old witness: 

Q. What are the Ten Commandments? 
What do you think the Ten Command- 
ments are? 

A. Not to kill. 

Q. What else? 

A. Not to swear. 

Q. O.K. that’s good. What else? 

A. Not to cover up your neighbor. 


From proceedings at 5:00 p.m. on Friday: 


Plaintiff's counsel: 

Would the court like me to put a 
very brief statement on the record about 
the discovery that was made today? 

The court: No. 
Defense counsel: No. 
The court: 

Would you like him to do that, Cathy? 

Reporter: No. 


Reprinted with permission from National 
Shorthand Reporters Association, October 1984. 


’Tain’t funny, McGee 
Prosecutor Teretha Lundy was question- 
ing potential jurors in the drug trafficking 


case against Jose Esposito-Garcia. 

“Does anybody here not know cocaine 
is illegal?” she asked. 

No hands went up. 

“Would anybody be happy if cocaine 
were made legal?” 

The potential jurors kept their hands 
down, but burst out laughing. Lundy 
turned and saw whose hand was up: the 
defendant’s. 

A jury was chosen. The defendant was 
found guilty. Circuit Judge Thomas 
Carney gave him 15 years. 

“I didn’t think it was a particularly 
funny question,” he said. 


May 23, 1986/The Miami Herald 


Bedtime for the Bench 

A judge is not sleeping on the case until 
he snores, according to the basic rule of 
thumb imbedded in a decision of a federal 
court in Berlin, Tuesday (March 18). The 
visible signs of a battle with sleepiness, such 
as closing of the eyes or a brief nod, are not 
proof of inattention, the justices found in 
response to an appeal by an attorney of a 
case in Mainz, where one of the judges 
allegedly dozed through most of three 
hours of proceedings. 

The defendant, a conscientious objector, 
who by law must convince the court of the 
earnestness of his pacifist convictions, lost 
his case while the judge, according to 
observers and the defendant’s mother, sat 
with head in hand and nodded off many 
times throughout the hearing. The Berlin 
court outlined a number of guidelines to 
identify real beddy-bye by the bench: a 
judge is really asleep when deep, audible 
and regular breathing, or even snoring, is 
heard, or when sudden waking movements 
followed by obvious disorientation are 
observed. 


—The Week in Germany, 
March 21, 1986 


Hi, Mom! (Blazing Briefcases) 

Ina recent case involving post-conviction 
relief, a defendant asserted that his trial 
counsel had been ineffective. What had his 
counsel done to draw such criticism? Not 
much. Just that he chose the mother of the 
assistant state attorney who signed the 
indictment to sit on the jury. The trial court 
found that such an allegation, without 
more, failed to show grounds for ineffective 
assistance of counsel. 

(I guess he forgot to allege that the 
mother was fond of her boy and would be 
partial toward the state in a prosecution 
begun on her son’s oath.) After all, it is not 
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: 


like it was the mother of the state’s trial 
counsel who was on the jury, or something 
really serious like that. 

Nevertheless, the appellate court reversed 
the summary denial of post-conviction 
relief, and required an evidentiary hearing. 
The court stated that it would then be the 
state’s “unenviable burden to show that 
leaving the prosecutor’s mother on the jury 
is an acceptable matter of trial strategy.” 

“It is difficult to imagine,” the court 
continued, “such a bizarre scenario this 
side of a Mel Brooks movie.” 


Dry Wit 

In a recent edition of the Florida Jury 
Verdict Reporter, an attorney described 
how his client experienced insult on top of 
injury in a slip and fall case. 

“Plaintiff fell on her buttocks, her back, 
and on her right side. While attempting to 
get up, she fell again, and landed on her 
back with her right leg under the cooler. 
The ‘wet floor’ sign fell on top of her.” 


The Tools of the Trade 


As I sit here and labor 

So I can be paid 

For the time and knowledge 
Those tools of my trade 

I think it most odd 

How no one can see 

All which allows me 

To charge them a fee. 


Not on view are the years 
Filled with study and strife 
Well spent in preparing 

To devote my life 

To criminal defenses 

And proximate causation 
By arguing law 

I perform my vocation. 


The day is now here 

And I proclaim it with pride 
As I reflect on all 

The cases since tried 

I’ve no visible bruises 
Noscars to be seen 

From the tools of my trade 
Plied profitably, unseen. 


— Terri-Ann Miller 
Miami 


BJ 


Lawyer at Large is edited by 
Joseph A. Eustace, Jr., Tampa, amem- 
ber of The Florida Bar Journal/ News 
Editorial Board. He invites readers to 
submit amusing stories they may en- 


counter during their practice of law. 
Material may be sent to Eustace at 
1802 Morgan Street, Tampa, FL 
33602. 


Executive Directions 


(Continued from page 6) 


of the unethical conduct of 23 Florida 
lawyers. 

“Relatively few attorneys are dishon- 
est,” says Joseph J. Reiter of West Palm 
Beach, president of the Bar. “Some are, 
however, and the Bar aggressively pros- 
ecutes them before the highest court in 
Florida for their errant behavior. The 
court often imposes the strictest of 
disciplines. Moreover, the legal profession 
in Florida feels a special obligation to 
make some restitution for the improper 
behavior of a fellow attorney. The Bar 
is the only professional organization with 
such a program in the public interest.” 

The Bar deserves credit for — on its 
own volition — establishing and imple- 
menting this program. Other professions, 
such as accountants and real estate agents, 
would do well to emulate it. 


— Florida Today 
July 18, 1986 


Symbolic Cap 

The new Florida Supreme Court cap 
on lawyers’ contingency fees makes good 
public-relations fodder, but it is unlikely 


to have much impact on lawyers’ wallets, 
insurance rates, or client expense. The 
new caps will reduce fees only for cases 
where awards exceed $1 million — and 
despite insurers’ moaning, their cases are 
few. 

The court’s new rule was announced 
on July 1, the day that a new law of 
dubious constitutionality would have 
imposed slightly more-restrictive caps on 
fees in medical malpractice suits. The 
new rule applies to contingency fees in 
all types of cases. For amounts recovered 
of less than $1 million, it’s similar to 
fees now customary in most of Florida. 
They generally range from 25 percent 
to 40 percent, depending on whether the 
case is settled before suit or through a 
trial. The new caps limit fees to 30 percent 
of awards from $1 million to $2 million 
in cases where both liability and damages 
must be proven. 

This will lessen the public relations 
horror of headlines such as accompanied 
the $4.4-million fee to a Fort Lauderdale 
lawyer who won a $12.4-million jury ver- 
dict for a young woman left in a coma 
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after her respirator failed. Although the 
fee and the awards were reduced some- 
what by settlement after appeals, the 
initial award helped make lawyers’ fees 
a major issue during the debates on mal- 
practice legislation. 

The insurance industry points to sharp 
increases in the average jury verdict; law- 
yers counter that the average is inflated 
by the few huge cases while the median 
has stayed low. In Dade, a study of 627 
jury verdicts found that only 4.7 percent 
exceeded $1 million while 64.2 percent 
were for less than $25,000. In Broward, 
plaintiffs won 53 percent of 269 injury 
cases tried in 1985, and only one award 
in a contested trial exceeded $1 million. 

As curious a practice as contingency 
fees are, they do provide the inducement 
for lawyers to represent and advance expen- 
ses for clients who cannot afford hourly 
rates. Snipping them at the top should 
not lessen that inducement while provid- 
ing symbolic cooperation in the move- 
ment to stem insurance costs. 

— The Miami Herald 
July 6, 1986 
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